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abeas CorpuL United States

Beardslee v. Calderon, C 92-3990 SBA, Excerpt from ordkr of the Unit%d States District

Court, filed September 21, 1999

Cooper v. Rimmer, C 04-436 JF, Complaint For Equitabl§ and Injuncti‘Le Relief
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|| and for expedited discovery. Defendants Richard A. Rimmer, Acting

NOT FOR CITATION
UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF CALIF(JRNIA
| SAN JOSE DIVISION

KEVIN COOPER, Case Number

Plaintiff,

\Z G MOTIONS FOR
TEMPORARY RESTRAININ

RICHARD A. RIMMER, Acting Director of the ORDER AND
California Department of Corrections, and INJUNCTION
JEANNE S. WOODFORD, Warden of California DISCOVERY
State Prison at San Quentm,

Defendants. [Docket Nos. 3

Plaintiff Kevin Cooper moves for a temporary restraining order

ector of the dElifomia
Department of Corrections, and Jeanne S. Woodford, Warden of Califothia State Prison at San

Quentin, oppose the motions. The Court has read the moving and resp
considered the oral arguments of counsel presented on Thursday, Feb

reasons set forth below, the motions will be denied.
1. BACKGROUND

Plaintiff bas been sentenced to death. He is scheduled to be exeguted by lethal injection

2, 2004, Plaintiff filed
the present action pursuant to 42 U.S.C. § 1983 (2004). Plaintiff seeks #hjunctive relieﬁ to

just after midnight on Tuesday, February 10, 2004. On Monday, Febru

Case No. C 04 436 JF ‘
ORDER DENYING MOTIONS FOR TEMPORARY RESTRAINING ORDER AND P LIMINARY INJUNCTION
AND FOR EXPEDITED DISCOVERY

{DPSAIBDVGGOK) \

B
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{1 (2003). However, the United States Court of Appeals for the Ninth Ci
{l controlling in this case pending the decision in Nelson, has held that “a

{l execution may be brought as a § 1983 action.” Fierro v. Gomez, 77 F.3

| Case No. c 04 436JF

prevent Defendants from executing him pursuant to California’s lethal 1

jection protocol because
he contends that lethal injunction performed pursuant to that protocol infflicts unnecessélry pain
and torture in violation of his Eighth Amendment right to be free from ¢ » el and unusual
punishment.
II. LEGAL STANDARD
- As a general rule, a party seeking a preliminary injunction must show either (1)|a

likelihood of success on the merits and the possibility of irreparable injufy or (2) the existence of

serious questions going to the merits and the balance of hardships tipping in the movajt’s favor.

See Roe v. Anderson, 134 F.3d 1400, 1401-02 (9th Cir. 1998); Apple Cgmputer, Inc

A Formula

Int’l, Inc., 725 F.2d 521, 523 (9th Cir. 1984). These formulations repre

nt two points ‘on a
sliding scale in which the required degree of irreparable harm increases gs the probabiliky of
success décreases. See Roe, 134 F.3d at 1402.

II1. DISCUSSION

A. Jurisdiction

i .
writ of habeas corpus -
ant to 42 UT § 1983

to which of |

Defendants contend that Plaintiff should have filed a petition fo

pursuant to 28 U.S.C. § 2254 (2004) rather than a civil rights action p

(2004) to challenge California’s lethal injection protocol. The question ese

statutes provides the proper means for raising a challenge to a method off execution presently is

ted, 124 S.Ct, 835

before the United States Supreme Court in Nelson v. Campbell, cert. gr |

uit, whose prlc:edent is

301, 305-06 (‘ch Cir.),
vacated on other grounds, 519 U.S. 918 -(1996). Accprdingly, this Courfhas. jurisdictidn over
Plaintiff’s claims pursuant to § 1983.

B. Undue Delay
death sentence in state

California’slethal

- Although Plaintiff has been seeking-revicw of his conviction

and federal courts for more than a decade, he filed the instant challénge

2 i

LIMINARY INTJNCTION

ORDER DENYING MOTIONS FOR TEMPORARY RESTRAINING ORDER AND P
AND FOR EXPEDITED DISCOVERY
(DPSAIBDVGGOK)

allenge to a method of

Be
560
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| plaintiff’s claims and “the state’s interest in the finality of convictions

|| review in the state court system.” See Calderon v, Thompson, 523 U.S.

injection method of execution only eight days prior to his scheduled exegution date. Plaintiff’s

explanation for the delay, which includes alleged failures in representatif

n by prior counsel,

ing responsibﬁlities in

difficulty in securing appointment of new counsel, new counsel’s compg;
preparing a clemency petition and conducting investigations, and an allep
earlier presentation of his claims, does not establish cause under applica

raise this challenge at an earlier time. See Gomez v. U.S. Dist. Ct. N.D.|[Cal., 503 U.S. 653, 653-

54 (1992) (holding that a court may consider the last-minute nature of anf application tq stay

execution in deciding whether to grant equitable relief).
Although the Court does not doubt the truth of new counsel’s reg esentations, it; is evident
|
lawyers and #egal

boner. In the ltxt month

that Plaintiff, who has been and is being assisted by a number of differen

~

organizations, had sufficient legal resources to bring the present action

alone, the United States Supreme Court has declined to grant or has vac#ed stays granted to

death row inmates filing last-minute challenges to lethal injection. See, #.g., Vickers v, Johnson,

|| No. 03A633, 2004 WL 168080 (U.S. Jan. 28, 2004) (stay of execution dénied); Zimmerman v,

.Johnson, No. 03A606, 2004 WL 97434 (U S. Jan. 21, 2004) (same); 124 S.Ct.

980 (Jan. 8, 2004) (stay of execution vacated). Absent a compelling justjfication for bringing

this action at the eleventh hour, such as a material change in the applicalfle law or factual
circumstances or an exceptionally strong showing on the merits, this Cofjrt may not si ‘ ply
ignore such clear guidance from the Supreme Court. Moreover, such chillenges inappropriately

force the Court to make an otherwise unnecessary choice between order

'While the stated objective of the present action is to address alld bed deficiencies in
California’s lethal injection protocol, the timing of its filing reasonably figgests that equally
important purpose of the action is to stay Plaintiff’s execution so that Pl#intiff may continue to
pursue claims going to the validity of his conviction.

3

Case No. C 04 436 JF

. i
ORDER DENYING MOTIONS FOR TEMPORARY RESTRAINING ORDER AND PRELIMINARY lNJ#JNCTION
AND FOR EXPEDITED DISCOVERY |

(DPSAJBDVGGOK) ‘
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C. Merits

The Eighth Amendment prohibits punishments involving “unng essary and wanton

quatation marks and
ecency that mark the
\

citations omitted).

infliction of pain,” Estelle v. Gamble, 429 U.S. 97, 103 ( 1976) (interna

citations omitted), or that are inconsistent with “evolving standards of ¢

progress of a maturing society,” id. at 102 (internal quotation marks an

Punishments involving “torture or a lingering death” violate the Eighth]Amendment, In re

Kemmler, 136 U.S. 436 (1890), and when analyzing a particular methaf of execution, it is
appropriate to focus “on the objective evidence of the pain involved,” Hierro, 77 F.3d at 306

(citing Campbell v. Wood, 18 F.3d 662, 682 (Sth Cir.), cert. denied, 5 1

dn’s protocol, did not

U.S. 1119 (1994)

(concluding that hanging, when conducted under the state of Washingt
constitute cruel and unusual punishment)).

Plaintiff maintains that the three-drug protocol? used for execut{pns in California will
subject him to an unreasonable risk of unnecessary pain. Specifically, Hlaintiff alleges‘ that the
use of the [Saralytic‘ agent pancuronium bromide (the second drug admirg
Pavulon) is inhumane. According to Plaintiff and his experts, Pavulon
thus prevents observers from knowing whether the condemned person i

Plaintiff also alleges that the anesthesia used in execution, sodium pent;

unreliable. Finally, Plaintiff alleges that the protocol as a whole is va

While thirty-seven states and the federal government authorize lethal infection as a met od of

execution, not a single court has held that lethal injection violates the Ejthth Amendm#nt. To

’Stated simply, the protocol involves the administration of an angsthetic intendc#d to
render the prisoner unconscious, followed by a paralytic to prevent invojuntary movement,
followed by potassium chloride, which stops the prisoner’s heart.

4

Case No. C 04 436 JF
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ORDER DENYING MOTIONS FOR TEMPORARY RESTRAINING ORDER AND PRELIMINARY lNJpNCTION
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|| 0.00006% probability that [a] condemned inmate given [the dose] woult

| legitimate state interest in the context of an execution.

| unconstitutionally vague does not present a serious question going to thg

|| Case No. C 04 436 JF

[

the contrary, every state and federal court that has considered the issue

A
U

injection is constitutional. See. e.g., LaGrand v. Lewis, 883 F. Supp. 46, 470-71 (D. Ariz.

1995) (citing cases), aff’d, 133 F.3d 1253 (9th Cir.), cert. denied, 525 U|S. 971 (1998);‘ People v.

F.3d 1094, 1105 (9th Cir. 1997), cert. denied, 523 U.S. 1082 (1998) (fifling petitioner had failed
to demonstrate that Arizona’s lethal injection protocol would violate his |
Further, at least two courts that have examined lethal injection p |

Califomia’s, include the use of both sodium pentothgl and Pavulon have

gbb, 750 A.2d 448, 453-

developed record that such protocols are constitutional. See State v. Wl
: 57 (Fla)),

57 (Conn.), cert. denied, 521 U.S. 835 (2000); Sims v. State, 754 So.2d

528 U.S. 1183 (2000). Defendants’ expert also has declared that in lighf of the large dpse of

sodium pentothal administered pursuant to California’s protocol there igjonly “approximately a

be consciousﬁ and able
to experience pain, after a period of five minutes.” Defs’ Ex. C at 3. |
i on is inhumane and

stop an inmate’s breathing. Plaintiff has not articulated a compelling arj

Nor has Plaintiff met his burden of showing that the use of Pa

unnecessary. According to Defendants and their experts, a principal putpose of Pavu](i‘n is to

ent that this is not a

Finally, Plaintiff’s argument that the lethal injection protocol usd

d in California is

merits. “Writen
procedures are not constitutionally infirm simply because they fail to spgcify in explicit detail the
execution protocol.” LaGrand, 883 F.Supp. at 470.

While opponents of the death penalty understandably argue that ho method of execution

can be humane, there is ample legal authority that lethal injection also ‘fomports with icurrent

societal norms” regarding execution. Id. at 471. As noted, virtually all §tates and the federal

3See also Défs.’ Opp’n App. TR.O. at 13, n.8, and cases cited

5.

ORDER DENYING MOTIONS FOR TEMPORARY RESTRAINING ORDER AND PRELIMINARY INJUNCTION
AND FOR EXPEDITED DISCOVERY
(DPSAJBDVGGOK)
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government utilize lethal injection as a means of execution. Legislative frends towards|imposing

a particular punishment are relevant evidence of whether a punishment if cruel and unqsual.
Fierro, 77 F.3d at 306 n.4 (citing Trop v. Dulles, 356 U.S. 86, 102 (1958} (plurality opi+‘xion)).

In sum, Plaintiff has done no more than raise the possibility that {Lalifornia’s lethal-
injection protoco! unnecessarily risks an unconstitutional level of pain afjd suffering. As he has
neither demonstrated the likelihood of success on the merits nor serious fjuestions going to the
merits, he is not entitled to injunctive relief.*

IV. DISPOSITION

Any case involving the death penalty inevitably raises serious mdyal, ethical, and legal
questions about which people of good will continue to disagree. In Plaigtiff’s case there also
appear to be questions concerning the underlying conviction that have bflen and continue to be -
the §ubject of impassioned debate. The present case, however, concernsifhe discrete q imtion of
whether Plaintiff has met the legal standard for enjoining California’s ugg of lethal injltion asa

method of execution. Because the Court finds and concludes that Plaint§ff has not met Lhis

erefor appea:?ting, ITIS
i

standard and has delayed unduly in asserting his claims, and good cause

HEREBY ORDERED:
) Plaintiff’s motion for a temporary restraining order or prgliminary injun@:tion is
DENIED;

(2)  Plaintiff’s motion for expedited discovery is DENIED as ffnoot.

DATED: February 6, 2004 I8/ electronic signature authorized)
JEREMY FOGEL
United States Distrigt Judge

suffer irreparable injury in the absence of injunctive relief. However, in|fhe Ninth Circuit, “even

if the balance of hardships tips decidedly in favor of the moving party, ifjmust be shown as an

irreducible minimum that there is a fair chance of success on the merits.]] Johnson v. California

State Bd. Of Accountancy, 72 F.3d 1427, 1430 (9* Cir. 1995).
6

“Given the stark finality of the death penalty, there can be no qu]::llon that Plaintiff will

Case No. C 04 436 JF ‘

ORDER DENYING MOTIONS FOR TEMPORARY RESTRAINING ORDER AND PRELIMINARY m:bncnou
AND FOR EXPEDITED DISCOVERY
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Copies of Order mailed on to:

George A. Yubhas, Esq.

David T. Alexander, Esq.

Lisa Marie Schull, Esq.

Orrick, Herrington & Sutcliffe LLP
Old Federal Reserve Bank Building
400 Sansome Street

San Francisco, CA 94111-3143

John R. Grele, Esq.
116 New Montgomery Street, Suite 210
San Francisco, CA 94105

Bill Lockyer, Esq.

Robert R. Anderson, Esq.
Dane R. Gillette, Esq.

Ronald S. Matthias, Esq.
Holly D. Wilkens, Esq.

Office of the Attorney General
110 West A Street, Suite 1100
San Diego, CA 92101

P.O. Box 85266

San Diego, CA 92186-5266

Habeas Corpus Resource Center
50 Fremont Street, Suite 1800
San Francisco, CA 94105

Federal Court Docketing
California Appellate Project
101 Second Street, Suite 600
San Francisco, CA 94105

Case No. C 04 436 JF

ORDER DENYING MOTIONS FOR TEMPORARY RESTRAINING ORDER AND PRELIMINARY _IN}IUNCTION

AND FOR EXPEDITED DISCOVERY
(DPSAJBDVGGOK)
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IN THE SUPREME COURT

FOR THE STATE OF CALIFORNJ}A

In re

Crim N 23593;

No. S004609

DONALD J. BEARDSLEE No. S004622

On Habeas Corpus

J.
<

SE

' Nt N s P

PETITION FOR WRIT OF HABEAS CpPRPUS

THOMAS R. F ER (SBN 50471) -
BRETT L. RAVEN (SBN 129747)
FURTH, F R & MASO

Furth Buildihg, Suite 1000

201 Sansome [F
San Francis
94104
Telephone:

AN
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The Use of Lethal Gas as a Metho

Constitutes Cruel and Unusual Pu

Violation of Petitioner’s Eighth

Amendment Rights.

183. Petitioner incorporates and
allegations of Paragraphs 1-254.'%

184. Petitioner’s sentence viola
Fourteenth Amendments to the United States
because California’s option of execution b
constitutes cruel and unusual punishment.

185. Petitioner alleges the foll
others to be presented after full investig

' .
and evidentiary hearing, in support of thi
a. California Penal Code
provide, in relevant part, that:
The punishment of death shall be
inflicted by the administration
lethal gas or by an intravenous
injection of a substance or subs
in a lethal quantity sufficient
death . . . If a person under se
of death does not choose either
gas or lethal injection, . . . t

penalty of death shall be impose
lethal gas.

b. Petitioner was express

die by means of lethal gas.

104 Petitioner recognizes that Judge Pa
District Court for the Northern District o
already ruled that death by lethal gas is

Petitioner understands that this ruling ha
affirmed by the Ninth Circuit Court of App
Petitioner is also informed and believes t
appealing the Ninth Circuit’s decision. T
claim is raised in an abundance of caution
exhaust all claims and pursuant to the re

McCleskey v. Zant, 499 U.S. 467, 111 S.Ct.

PETITION FOR WRIT OF HABEAS CORPUS

of Execution
ishment in
and Fourteenth

realleges the

tes the Eighth and

Constitution

lethal gas

wing facts, among
tion, discovery
claim:

§3604(a) and (b)

f a

ances
O cause
tence
ethal

e

by

y sentenced to

el of the Federal
California has
nconstitutional.
been recently
als. However,
at the State is
erefore, |this
in order to @L
irements |of

1454 (1991). 663

=179~




Cc. The use of lethal gas
that, for over a decade no state has adop
method and in the past fifteen years at 1
have abandoned the use of gas as a means
d. The use of lethal gas
execution is cruel and offends the dignit
being.' Death by cyanide gas as administe
occurs by gradual asphyxiation of the pri
protracted and extreme physical pain over
twelve minutes. puring this time cyanide
into a bath of sulfuric acid produce the
mixes with the nontpxic air in the death
condemned prisoner breathes, gradually in
lethal gas are inhaled and begin to destr
lungs. During this process, the prisoner
suffocate, triggering a reaction of panic
claustrophobic sgnsatioﬁ as the prisoner
simultaneously to avoid breathing the poi
seeking to breathe fresh air. The ensui
suffocation and the grip of the straps h
prisoner’s body in the death chair cause
prisoner to thrash hysterically against
While still conscious and enduring the b
gas in his_or’herblungé, the prisoner lo
bodily functions, often urinéting, defe
The grotesque, inhumane and horrifying s
on a person through execution by lethal

to the conscience and dignity of civiliz

PETITION FOR WRIT OF HABEAS CORPUS

is unusual in

d the lethal gas
st eightistates
or exécuthon.
as a mean% of

of everﬂjhuman
ed in california
oner andiinvolves
a span of ten to
pellets dropped

ethal gaé, which

hamber. As the
reasing amounts of
y his or her
begins td
terror and a
ttempts |
onous fuwes while
feeling!of
ding the‘

the cond

ing and Lomiting.
fering ihflicted
s is so %hocking

societyithat the (A

| -180~ 54)6\




state consistently resists permitting jurikes and the public
at large from receiving such information. || Evidence of the
detailé of an execution is judicially recdgnized as}likely
to prevent a jury from imposing death irrdspective bf the

gravity of the crime. pPeople v. Thompson,|l 45 Cal.3E 86,
139, 246 Cal.Rptr. 245, cert. denied sub m Thompson v.

California, 488 U.S. 960, 109 sS.Ct. 404 (1pss).

e. The Eighth Amendment ohibits
punishments that involve torture, a lingerfing death, or the
unnecessary and wanton infliction of pain hnd that are
unusual because of their infrequent use. [peath by iethal
gas is such a punishment.

£. Subjecting Petitioner [to death iy lethal

injection also constitutes cruel and unusulhl punishment

violative of his Eighth and Fourteenth Amehdment riﬁhts.105

delay and is timely for the reasons set fofth in Se

This claim is presented to this Court without subs antial
tion

V.A. of this Petition, supra. Even if thif Court i# ~

inclined to rule that the claim is untimel . this court
o

should still reach the merits of the claim||for the Yreasons

set forth in Sections'V.B..and V.C. of thi§ Petition, supra.

105

Petitioner acknowledges that this cllaim appears not
to have a valid legal basis under existing|lcase law but
would be validated by changes in existing jaw that
Petitioner feels are warranted. This claim is raised EE&L
pursuant to the requirements of Mc . Zant, 399 U.s. '

467, 111 S.Ct. 1454 (1991). | 510

)
PETITION FOR WRIT OF HABEAS CORPUS -181~
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LESTER S. ROSEN

ROSEN. & STREIFER

1299 Fourth Street, Suite 405
San ;Rafael, California 94901
Telephone: - (415) 459-7383

THOMAS R, FAHRNER

STEVEN S. LUBQINER

FURTH, FAHRNER & MASON

Furth Building, Suite 1000

201 Sansome Street L

san Francisco, California 94104

Telephone: (415) 433-2070
on Behalf of Petitioner Donald J. Beardslee
IN THE UNITED STATES DISTRICT]| COURT
: FOR THE NORTHERN DISTRICT OF CALIFORNIA
3 DONALD J. BEARDSLEE,! )
. 3% 12 ‘ )
IR 1 petitioner, )
| B )
Y NETS V. )
B [pds 2 . )
] $4E ARTHUR CALDERON, Warden of )
1’ s20! 16 |lthe california State Prison )
‘ :g;ga : at San Quentin, )
; fp’ 3 k.f-'_:f 16 )
I f i . Respondent. )
‘ : 17 )
18
: 18
. 1
. 20
.21
22
23
‘24
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408. The trial court’s instructlion to the jury to

reach a separate penalty verdict as to eadh of the two murder
counts had a substantial and injurious efflect or influence in
determining tﬁe jury’s verdict and rendered the'pe alty phase of
Petitioner’s trial unfair and the trial pxjocess unjeliable.
Accordingly, Petitioner’s sentence must be overtur&ed and he must

be retried.

The Use of Lethal Gas as a Methdd of Exedution

Constitutes Cruel and Unusual Pynishment in Violation

of Petitioner’s Eighth and Fourfleenth Amendment Rights.

409. Petitioner incorporates and realleQes the
allegations of Paragraphs 1-490.!® |

410. -"Petitioner’s sentence viollates the Eighth and
Fourteenth Amendments to the United Statesg Constit&tion because
California’s option of execution by lethal] gas conqtitutes cruel
and unusual punishment. j

411. Petitioner alleges the folllowing f%cts, among
others to be presented after full investigation, dﬂscovery and
evidentiary hearing, in support of this claim: ‘

a. California Penal Code |§§3604 (a) and (b)

provide, in relevant part, that:

183 Petitioner recognizes that Judge Patel of the Federal
District Court for the Northern District ¢f California has ~
already ruled that death by lethal gas is junconstitutional. E;
Petitioner understands that this ruling h4ds been recently

{latfirmed by the Ninth Circuit Court of Apgleals. Hawever,

Petitioner is also informed and believes : at the State is
appealing the Ninth Circuit’s decision. erefore, this claim is
raised in an abundance of caution in ordey to exhaust all claims
and pursuant to the requirements of Mc »J e . Zant, 499 U.s.

467, 111 S.Ct. 1454 (1991).

4 : !
FIRST AMENDED PETITION FOR WRIT OF HABEAS |[CORPUS -291-~




© O N o o & Kk b ¥

N Y T T I T
® ©® < & O b @ M H O

chamber. As the condemned prisoner breat
{{increasing amounts of lethal gas are inha

llhis or her lungs. During this process, t

The punishment of death shall be
the administration of a lethal ¢
intravenous injection of a subs
substances in a lethal quantity
cause death . . . If a person u
of death does not choose either
lethal injection, . . . the pena
shall be imposed by lethal gas.

inflicted by
RS Or by an
hnce or
sufficient to
ler sentence
lethal gas or
Lty of death

the past fifteen years at least eight stat

use of gas as a means for execution.

physical pain over a span of ten to twelvegl minutes. During this

time cyanide pellets dropped into a bath gf sulfuric acid produce
the lethal gas, which mixes with the nontdgxic air ﬂn the death

es, graddally

suffoéate, triggering a reaction of panic,| terror and a
claustrophobic sensation as the prisoner gttempts éimultaneously
to avoid breathing the poisonous fumes while seekidg to breathe
fresh air. ‘The ensuing feeling of suffocgdtion and the grip of

the straps hdlding.the prisoner’s body in|[the death chair causes
the condemned prisoner to thrash hystericd

11y against the EZQ,
restraints. While still conscious and enduring the burning‘oftgf)WT
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cyanide gas in his or her lungs, the prisone

Vbodily functions, often urinating, defecatin

grotesque, inhumane and horrifying sufferin
person through execution by lethal gas is s
conscience and dignity of civilized society
consistently resists permitting juries and

from receiving such information. Evidence

execution is judicially recognized as likel
from imposing death irrespective of the gra
People v. Thompson, 45 Cal.3d 86, 139, 246

denied sub nom Thompson v. California, 488

404 (1988). ' | '
e. The Eighth Amendment pr
that involve torture, a lingering death, or
wanton infliction of pain and that are unus
infrequent use. Death by lethal gas is suc
f. Subjecting Petitioner t
injection also constitutes cruel and unusua

of his Eighth and Fourteehth Amendment righ

|

F loses c?ntrol of

and vomiting. The

inflicte? on a
shocking| to the
hat the state

e public}at large

the detiils of an

to prevent a jury

ity of th% crime.
1.Rptr. F45, cert.
.S. 960, 109 S.Ct.
hibits pinishments
the unnejessary and
al because of their

a punishment.

death bi lethal

| punishment violative

s 1M

1. Petitioner acknowledges that this cl
have a valid legal basis under existing ca
validated by changes in existing law that
warranted. This claim is raised pursuant

McCleskey v. Zant, 499 U.S. 467, 111 S.Ct.

FIRST AMENDED PETiTION FOR WRIT OF HABEAS

im appears not to Eéq'
law but would be s”ﬁ”
titioner| feels are
the requirements of
454 (1991).
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4 UNITED STATES DISTRICT|COURT |
5 FOR THE NORTHERN DISTRICT O}f CALIFORNIA
6 OAKLAND DIVISION
7
8| DONALD J. BEARDSLEE,
0 NO. C-9243990-SBA
- ORDER (JRANTING RESPONDENT’S
10 ‘ Petitioner, MOTION|FOR PARTIAL SUMMARY
. JUDG
11 V.
12
13 ARTHUR CALDERON, Warden,
14 Respondent.
15
16 e
17 I. INTRODUCTIO |
18 On September 9, 1999, the Court conducted a aring on Réspondent’s motion
19 for summary judgment as to Claims 24-29, 31-32, 35489, 41- 44, 47, 51-55, 57-58, 60-
20 64 and 66. These are the claims as to which no evide tiary hearing has been requested

H by Petjtioner and which have not been previously disppissed by the Court. With these
claims now resolved, the Court will determine which glaims, if any, of remaining

Claims 2-14, 16-22, 40, 48-49 and 67 require an evidgntiary hearing.

> Attorneys Brett Raven and Steven S. Lubliner gppeared on behalf of Petitioner
i.: I and Deputy Attorney General Dane R. Gillette appeargd on behalf of Respondent.
2% Based on all papers filed to date, as well as on the oraf argument of counsel, the Court
P finds and orders as follows. (L
e
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which were given in his case, resulting in disparate senfences amorigst the defendants
and permitting all other defendants to escape a death sepitence. No explanation is
offered for these differences by Petitioner nor does he l lege that varying charges were

brought against the co-defendants or that the trials werg conducted )m any improper
manner. Therefore, the allegations raised by Petitionerjdo not seenh to the Court to
support his claim that the court system itself it somehoy deficient. }

In any event, in examining Petitioner’s case, the {Court must }revnew the record
and determine whether or not, based on all of the evidence submlttbd and the jury
instructions which were given, Petltloner received a fu damentall)i fair trial. See
Estelle v, McGuire, 502 U.S. 62, 71-72 (1991). The Cgurt has conducted such an

A
analysis and has concluded that Petitioner’s constitutighal rights were afforded him.

b

Therefore, the Court grants Respondent’s motion for smmary judgment as to Claim

Petitioner’s fifty-first claim alleges that the metHod of execution by use of lethal
gas constitutes cruel and unusual punishment. Califorfiia law permits execution by

lethal gas or lethal injection. To implement lethal injeftions, California issued new

Il regulations limiting witness observatlon of the executipn. See California Firs
Amendment Coalition v. Calderon, 150 F.3d 976, 979(9th Cir. 1998). These

regulations have not been shown to be an exaggeratedjresponse to prison security and 1

1l staff safety and therefore have not been shown to violgte the First Amendment rights

|| of either the press or the public to view executions. Sge id. at 7849

California was enjoined from using lethal gas a$ a method of execution for a

short while, see Fierro v. Gomez, 77 F.3d 301 (9th Cif.), vacated on other grounds,

Il 117 S. Ct. 285 (1996), but that injunction was ordered vacated dutto a change in

California law. See Fierro v. Terhune, 147 F.3d 1158} 1160 (9th Cir. 1998). The

e
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voluntary choice of lethal gas as a method of executionjjwaives any‘ claim that the use
, 119 S. Ct. 1018, 1020

of lethal gas is unconstitutional. See St
(1999) ("To hold otherwise, and to hold that Eighth A nfendment protections cannot be
waived in the capital context, would create and apply
violation of Teague v. Lane, 489 U.S. 288 (1989).").

choose to be executed by lethal gas or lethal injection.

new proceJural rule in
ccordinglyjj Petitioner may

If he fails ti make a choice, he
will be executed by lethal injection. If he chooses to bg executed by lethal gas, then his
claim that such execution method constitutes cruel an

Stewart at 1020.

unusual puP1shment is waived.

IV. CONCLUSION
For the reasons set forth herein, the Court grant Respondeqt s motion for
summary judgment as to Claims 24-29, 31-32, 35-39, ft1-44, 47, 51-55, 57-58, 60-64

and 66. The Court will next determine which claims, |f any, of remaining Claims 2-14;

16-22, 40, 48-49 and 67 require an evidentiary hearing. Petitioner’s request for an

evidentiary hearing as to these claims shall be heard Hy the Court jon October 26, 1999

at 10:30 a.m.

// 20 1997
" United States istrict Judg
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I | GEORGE A. YUHAS (SBN 78678)
® DAVID T. ALEXANDER (SBN 49996) .
2 J| LISA MARIE SCHULL (SBN 411378)
ORRICK, HERRINGTON & SUTCLIFFE LLP
3 | Old Federal Reserve Bank Building
400 Sansome Street
4 1 San Francisco, California 94111-3143
Telephone:  415-392-1122
® 5 | Facsimile: 415-773-5759
. 6 § JOHN R. GRELE (SBN 167080)
116 New Montgomery Street, Suite 210
7 | SanFrancisco, California 94105
Telephone:  (415) 348-9300
° 8 | Facsimile:  (415) 348-0364
9 | Attorneys for Plaintiff Kevin Cooper
10 4 UNITED STATES DISTRICT CQURT
11 NORTHERN DISTRICT OF CALIFPRNIA
® 12 SAN FRANCISCO DIVISION
13
14 § KEVIN COOPER, Case No. _|
PY 15 Plaintiff, : COMPLAINT FOR EQUITABLE AND
INJUNCTIYE RELIEF [42 U.S.C.
16 | V. § 1983]
17 | RICHARD A. RIMMER, Acting Director of EXECUTIQN IMMINENT
the California Department of Corrections; Execution Ilate February|10, 2004
18 | JEANNE WOODFORD, Warden, San Quen- EXPEDITED REVIEW REQUESTED*
® tin State Prison, San Quentin, California, _
19
Defendants.
20
21 - The plaintiff, Kevin Cooper, alleges as follows:
® 22 ] NATURE OF ACTION
23 L. This action is brought pursuant to 42'U.S.§. Section 1983 for violations
24 § and threatened violations of the right of the plaintiff to be free frfjm cruel and usual punishment
® ' 25 | under the Eighth and Fourteenth Amendments of the United Sta stonstitutio‘I Plaintiff seeks
26 | temporary, preliminary and permanent injunctive relief to preverg the defendants from executing
27 | plaintiff via means of lethal injection, as that method of executio currcntl& is used in California.
28 | Plaintiff's contentions are that lethal injection, as performed in Cflifornia, infli unnecessary
L
Co FOR EQUITABLE
INJUNCTIVE RELIEF
5o\
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13
14
15
16
17
18
19
20

21 |
22

23
24
25
26
27
28

pain and torture through the use of a paralytic agent that acts

a chemical véil over the process,
disguising the agony to be suffered by him. Plaintiff further cohtends that the absence of many
standard medical procedures, and the use of un-approved, unteffted and unnecessarily risky proce-

dures during lethal injection, so elevate the risk of pain and to re, and have actually inflicted
such pain and torture in the past, that it is certain he will suffer|fhe same fate unless and until
California's Department of Corrections adopts a humane and safe execution p*otocol.

JURISDICTION, VENUE AND INTRADISTRICT ASSIG

2. This Court has jurisdiction over this actign bursuaht to 28 U.S.C. Section
1331 (federal question jurisdiction), Section 1343 (civil rights yjolation), SectFon 2201 (declara-

tory relief), Section 2202 (further relief). This action arises under the Eighth and Fourteenth

Amendments to the United States Constitution and under 42 U. .C. Section 1983,

3. Venue is proper pursuant to 28 U.S.C. Sektion 1391(b), in that the plaintiff

is currently incarcerated in San Quentin State Prison in San Qudntin, California, located in this

District. All executions conducted by the State of California ("Htate") occur aﬁj San Quentin. As
this complaint alleges causes of action related to such executio » the events gﬁving rise to this
complaint will occur in this District. \

THE PARTIES ‘

4, Plaintiff Kevin Cooper is a United States gitizen and a résident of the State.

He is currently a death-sentenced inmate under the supervision qf the California Department of

Corrections, C-65304. He is held in San Quentin State Prison, Quentin, California 94974,

\
5. Defendant Richard A. Rimmer is the Actilig Director of Fhe California De-

partment of Corrections.

6. Defendant Jeanne Woodford is the Ward

of San Quentin State Prison

|
where the plaintiff is incarcerated and where his execution is sc uled to occur.

GENERAL ALLEGATION:

7. The State has scheduled execution for Fe 10, 2'004. State officials

|
:01 a.m. |

have announced that they will commence with the execution at

8. The State intends to execute plaintiff by. pisoning him with a lethal com-
|

|
2. Cowmp FOR EQUITABLE
. AND INJUNCTIVE RELIEF

A
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. community. Unqualified and untrained personnel are determini

bination of three chemical substances: sodium pentothal (a shorf-acting barbiturate); pan-

. i
curonium bromide (a curare-derived agent that paralyzes all skeltal or voluntary muscles, but

which has no effect whatsoever on awareness, cognition, or sens

dtion); and potTassium chloride

(an extraordinarily painful chemical that activates the nerve fibetk lining the ini;nate's veins and

which can interfere with the rhythmic contractions of the heart affd cause cardiac arrest).
9. The California Department of Corrections("CDC") protocol by which le-
thal injection executions are performed violates numerous constifutional and st tutory provisions
designed to prevent cruelty, pain and torture, and thus petitioner nay not be exécuted under its
current provisiohs.' |

10.  The CDC adopted the present protocol without any of the standard and
well-accepted medical research and review. The procedures are §d-hoc procedure cobbled to-
gether without any consultation, review or regular 7vetting, and with no assistange by the medical
p the procedure based solely on
a version initially adopted in Oklahoma, then applied somewhat

ifferently in Texas, and only

because a previous at Warden of San Quentin observed an execution in Texas, without any regu-

]
lar and appropriate input from or consultation with medical persgpnel. The result has been an in-
creasingly dangerous procedure, with the last execution providing a graphic example of the
results of this institutional neglect.

I1.  The particular combination of chemicals, a

d the absence of standardized
procedures and qualifications of the pcrsohncl involved, will cauge plaintiff consciously to suffer
an excmciaﬁx}gly painful and protracted death, as has happened td three of the four previous exe-
cutions for which some records are a§ailablc, and in the last execljtion of Steph: | Anderson.
12. Sodium pentothal is an ultra-short-acting byrbiturate that {s ordinarily ad-
ministered only during the induction phase of anesthesia, so that the patient may re-awaken and
breathe unassisted if any complications arise. Because of its brie duration, there is a reasonable
likelihood that sodium pentothal may not provide a sedative effe
process. Without adequéte sedation, plaintiff will experience exc;

tion process. !
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13. The second chemical involved in the lethal injection process, pancuranium

bromide, is a derivative of curare that acts as a neuromuscular blycking agent. While pan-

curonium bromide paralyzes skeletal muscles, including the diaphragm, it has njo effect on con-
sciousness or the perception of pain and suffering. This paralytig chemical (pal?curonium
bromide) is completely unnecessary and serves only to mask the fxcruciating phin of the plaintiff,
4. The risk of inflicting severe and unnecessdry pain and suffering upon plain-
tiff in the lethal injection process is particularly grave because C4llifornia’s proc}:dures and proto-
cols do not include medically-required and appropriate safeguardf. There are np standardized
time of administratioﬁ requirements for each of the chemicals; thg protocol doe# not contain
safeguards regarding the manner in which the execution is to be darried out; it #oes not establish
the minimum qualifications and expertise required of the personnel performing hhe critical tasks
in the lethal injection procedure; and, there is no appropriate critdfia and standa;:ds that these per-
sonnel must rely upon in exercising their discretion during the lethal injection p‘tocedures The
California protocol has no contingency plan in place if petitioner{fequires meduial assistance, and
actually contains provisions which will counteract the intended sddation. 1
COUNT I 1

VIOLATION OF RIGHT TO BE FREE FROM CR

PUNISHMENT (EIGHTH AND FOURTEENTE

(42 U.S.C. § 1983)

15.  Plaintiff realleges and incorporates by refefence the alleg#tions contained
|

| in paragraphs | through 14.

16.  Defendants Richard A. Rimmer and Jeannd Woodford arla:cting under

color of California law or causing to be administered to plaintiff ghemicals that will cause unnec-

essary pain in the execution of a sentence of death, thereby depri ing plaintiff of his rights under
the Exghth and Fourteenth Amendments to be free from cruel andlunusual pumshment, in viola-
tion of 42 U.S.C. Section 1983. ' 1

17. The California Department of Correction's|Jethal injectio+ protocol violates
plaintiff's rights under the cruel and unusual punishments Clause pf the Eighth A‘meﬂdm-ent be-
|

-4- COMPLAJNT FOR EQUITABLE
AND [INFUNCTIVE RELIEF
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' the injection of potassium chloride: burning veins and heart fai

causc: (a) the protocol does not comport with contemporary n

rms and standards of society; (b)

the protocol offends the dignity of the person and society; (c) the protocol creiates the unreason-

able and unacceptable risk of unnecessary physical pain; and ( ) the protocol

creates the unrca-

sonable and unacceptable risk of unnecessary psychological pajn.

Htilizes three cl‘Lemicals without any

indications of proper training, experience or expertise on the py

18.  The California lethal injection protocol

of those entrusted with the in-

jection procedure. The procedure fails to detail any relative tinling protocol for administration of

the three chemicals, a necessary requirement for the effective a iministration éf these chemicals.

19.  The California lethal injection protocol'sjuse of pancuronium bromide is

completely unnecessary to execute plaintiff and there is a probability that the use of this chemical,

when combined with the initial dose of sodium pentothal, will fesult in plaintiff being paralyzed

but conscious and suffering from death by suffocation, or, worgk, the sensatio associated with
!
e. The sole purpose for the use

of pancuronium is to impose a chemical camouflage on the pro

ess and thereby hide the pain and

suffering by the inmate. For this very reason the use of pancurd

ium bromide has been bahned in

the euthanasia of animals.

|
20.  The sedative agent utilized in the Califoriia procedure, kodium pentothal,

is an ultra-fast acting barbiturate that must be carefully adminisfered and monitored if it is to have

the desired effect of rendering the inmate unconscious sufficie y to apply the remaining chemi-

cals without causing extreme paih and suffering. The Califomifl procedure fails to apply proper '

administration and monitoring mechanisms to ensure this.

21.  The California procedure fails to address fthe likely diffjﬁences among the

inmate population in body type, drug history, medical conditionlfand history. é,ach of these dif-
|
ferences must be considered when determining the propriety of fhe lethal injection procedure and

its ability to adequately sedate plaintiff. None have been so cont idered. The California proce-

dure allows the administration of Valium close in time to the exd

utiqn, which will cause compli-

cations in the ability of the sedative agent to have the full and ddpired effect.

22, There is no adequate description of the trg ning, crcdentiLxls, certifications,

-5- COMPLAINT FOR EQUITABLE
INJUNCTIVE RELIEF
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expericnce or proficiency of any prison ecmployee, nurse or pargmedic in the administration of the

lethal injection procedure, an admittedly complex medical event that requiresia great deal of care,

training and expertise. For instance, there is nothing in the progedure that woruld require someone

with sufficient expertise to determine if blockage is present in the intravenous line. If such a
block is present, and is not attended to immediately and properfly, plaintiff will experience the ag-
ony of death by conscious suffocation or the suffering associatdd with death by potassium chlo-

ride, both of which are extremely painful and inhumane.

23.  The California procedure fails to address{any reasonably foreseeable com-

plications with any appropriate medical response. If Californialis using the "gut-down" procedure
utilized by the states it emulates, that process requires a sufficignt training and experience, and
medical licensing, none of which are contained within Califo

24.  Plaintiff's contentions are supported by dfficial Department of Corrections

records. Of California's recorded lethal injections, at least thred were such that it is probable that
case of Stepl‘Lcn Anderson's

t with Mr. Adeemon being insuf-

the inmates suffered an inhumane and excruciating death. In
execution, the last one in California, observations were consistd
ficiently sedated and suffering unnecessarily and painfully.

COUNT 11
VIOLATION OF RIGHT TO DUE PROCESS

(42 US.C. § 1983)

25.  Plaintiff realleges and incorporates by re
in paragraphs 1 through 24,

rence the allTations contained

26.  The CDC's lethal injection protocol violafes plaintiff's r*ghts under the due

process clause of the Fourteenth Amendment of the United Statgs Constituﬁ:iybecause the pro-

tocol was improperly formulated outside of the public's eye p ant to arbi ry procedures, has

never been reviewed by any legislativg body or any public representative anc:tms for the arbi-

trary use of a neuromuscular blocking agent, pancuronium bromflide (aka "Pavulon"), which

serves no legitimate purpose and chemically veils ﬂxe process. )

27.  The CDC's lethal injection protbcol is illggal under applicable mandatory
-6- COMPLAINT FOR EQUITABLE
‘ AND INJUNCTIVE RELIEF
EC
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administrative provisions contained in California statutes and rggulations, and thereby violates
plaintiff's fundamental éonstilutiona] rights and rights to due pipcess of law under the Fourteenth
Amendment for the {ollowing reasons:

(a) The lethal injection protocol was|promulgated in violation of the
California Administrative Procedures Act , made expressly apy

nal Code Section 5058;

icable to the CDC pursuant to Pe-

(b)  The lethal injection protocol, in

N

oviding for twe use of the neuro- |
muscular blocking agent Pavulon, which is strictly prohibited fpr use in euthabizing non-livestock
animals, violates California statutory and regulatory law prohibgiting cruelty t | animals, including
Penal Code Sections 597 and 599b, Business and Professions (jode Sections 4800-917 (the Vet-
erinary Medicine Practice Act), Office of the Attorney Generaljjof the State odCalifomi& Opinion
01-103 (January 2, 2002) (adopting the 1993 Report of the Amgrican Veterinary Medical Asso-
ciation Panel of Euthanasia as the proper standard in Californid|for measuring whether an animal
euthanasia procedure causes "unnecessary or unjustifiable physjcal pain or suf ering” within the

meaning of section 599b); ‘

(c) The lethal injection procedures, if providing foA the practice of

medicine and provision of healthcare services by unlicensed

i-uncertified persons, violates

California's Medical Practice Act and the statutes and regulatiogs governing tﬁe practice of such

services in the state, and further violates the equal protection clguses of the state and federal con-

stitutions by requiring absolutely no training for those who exefute humans, but mandating rigor-
d) and Section 2039 of Title 16

nnel who ax%minister'euthanasia

ous training under Business and Professions Code Section 4827

of the California Code of Regulations for those non-medical pegso
to pets; '

(d)  The lethal injection procedures, iR providing for‘ the unregulated

handling and administration of controlled substances, including]sodium pentothal, a Schedule I1I

]
]

controlled substance, violates the California Uniform Controlld

}

Substances Act, and regulations

promulgated thereunder, \

!

28.  Plaintiff has a liberty interest guaranteediby these provi%ions of California

. ' COMPLAINT FOR EQUITABLE
D INJUNCTIVE RELIEF
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 dants, their officers, agents, servants, employees and all persons|

rteenth Amendment.

law and which is protected by the due process clause of the Fo

COUNT Y

VIOLATION OF RIGHTS TO HAVE ACCESS TO THE COURTS AND OTHER
REMEDIES TO PROTECT THE RIGHT TO BE FREE HROM CRUEL AND UNUSUAL
PUNISHMENT (FIRST, EIGHTH AND FOURTEENTH AME DMENTS)

(42 US.C. § 1983)

29.  Plaintiff realleges and incorporates by refference the alngations contained
in paragraphs 1 through 28. , '

30.  The CDC's lethal injection protocol violaes the plainti#f's rights protected
under the First, Eighth and Fourteenth Amendments of the Unitpd States Co titution, to have
access to the courts and other remedies to protect plaintiff's riglt not to be SIIjected to cruel and
unusual punishment because the protocol requires the use of Payulon, which \T’eates a chemical
veil over the execution, !

31.  Theright to a public viewing of the execijtion so that it tan be determined
whether or not plaintiff suffered an inhumane execution is effedfivel y masked Ey the unnecessary
and inherently risky use of pancuronium bromide in the doses

ntained in California's protocol.

This chemical veil is the equivalent of a curtain being placed ovr the executian chamber that

eliminates review of the process and its effect.
32. Pancuronium paralyzes all voluntary musfles, but does not affect sensation,
consciousness, cognition, or the ability to feel pain and suffocatjon. Pancuronjum bromide is a
cles unable to contract but it
that thcvv:rl

neuromuscular blocking agent. Its effect is that it renders the

does not affect the brain or the nerves. - It is used in surgeryto e is no movement

rformed without contraction of

ther than to m*:tsk the effects of

the other chemicals used in the injection process. ‘
PRAYER FOR RELIEF
WHEREFORE, Kevin Cooper prays for:

and that the patient is securely paralyzed so that surgery can be

the muscles. There is no reason for the application of this drug

1. Temporary, preliminary and permanent i.:Ttnctive relief Fgamst the defen-
ting in concert with them, that

-8- Come FOR EQUITABLE
INJUNCTIVE REUIEF
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enjoins the defendants from executing plaintiff by lethal injectioJ\ using the chemicals and under

the procedures in effect;

2. Reasonable attorneys' fees pursuant to 42

of the United States;

3. Costs of suit; and

J.S.C. Section 1983 and the laws

4, Any such other relief as the Court deems just and propex{.

Dated: February 1, 2004.

DOCSSFI1:727282.1
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VERIFICATION
[, David T. Alexandecr, hereby declare:

l. [ am a member of the State Bar of the Stdle of Califomi}a and admitted to

practice before all courts of this State. am a partner with the 18w firm of Orrlck, Herrington &

Sutcliffe LLP, associate counsel for petitioner Kevin Cooper in fthis matter. I have personal

knowledge of the matters set forth in this Complaint, except as Jtherwise mdldated and could and

would competently testify to them if called upon to do so.

2. Mr. Cooper is in custody and restrained of his liberty in ia county other than
where my office is situated. For this reason, I am making this vgrification on ﬂis behalf.

3. I'have reviewed the foregoing Complaint [for Equitable zj}nd Injunctive Re-
lief. I verify that all of the alleged facts that are not otherwise s\pported by cit%tions to the re-
cords or declarations to the attached petition are true and correctfto my own knpwlcdge except as
to the matters stated in it on information and belief, which I am thformed and Heheve are true and
correct.

I declare under penalty of perjury under the laws Bf the State of ballfomla that the

foregoing statements are true and correct and that this declaratiof} was executed on February 2,

pwp VA e

David T. Alexand#r

2004 at San Francisco, California.

-10- COMPLAINT FOR EQUITABLE
' AND INJUNCTIVE RELIEF
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GEORGE A. YUHAS (SBN 78678)

DAVID T. ALEXANDER (SBN 49996)

LISA MARIE SCHULL (SBN 411378)
ORRICK, HERRINGTON & SUTCLIFFE LLP
Old Federal Reserve Bank Building

400 Sansome Strect

San Francisco, California 94111-3143
Telephone:  415-392-1122

Facsimile: 415-773-5759

JOHN R. GRELE (SBN 167080)

116 New Montgomery Street, Suite 210
San Francisco, California 94105
Telephone:  (415) 348-9300
Facsimile: (415) 348-0364

Attomneys for Plaintiff Kevin Cooper
UNITED STATES

NORTHERN DISTRICT OF CALIF(IRNIA

SAN FRANCISCO DIVISIO
KEVIN COOPER, Case No.
Plaintiff, PLAINTIFF'SMOTION R TEMPORARY
LIMINARY
v. rO SHOW
. CAUSE; AND
RICHARD A. RIMMER, Acting Director of TS AND AU-
the California Department of Corrections: THEREOF
JEANNE WOODFORD, Warden, San Quen-
tin State Prison, San Queatin, California, .
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NOTICE OF APPLICATION AND APJ’LICATIONT
Plaintiff Kevin Cooper, through his counsel of regord, seeks tcnjporary and pre-
liminary injunctive relief pending the resolution of this action to [prevent defencjiants Richard A.

Rimmer, Acting Dircctor of the California Department of Correqgfions and Jeanhe Woodford,

Warden, San Quentin State Prison, San Quentin, California from [executing plaintiff by means of
lethal injection as it is currently carried out in California. Plainti f requests that the Court issue an
order to show cause and a briefing schedule so that the hearing of the matter‘sh Il oceur no later
than Wednesday, February 4, 2004, or as soon thereafter as the Qburt may set given the need for
expedited resolution of this matter with adequate time for appeal|pefore February 10, 2004.

R This application for a temporary restraining order|{s made pursu%nt to Federal

Rules of Civil Procedure 65 and Civil Local Rule 65-1, and is brdught on the grounds that plain-
tiff will sustain serious and irreparable harm if injunctive relief iglnot immediat ly granted pro-
hibiting the defendants from conducting plaintiff's execution in afcordance witliProcedure No.

770. Plaintiff is likely to prevail on the merits of the underlying #ction and the balance of hard-

ships tips decidedly in plaintiff's favor. This application is based|pn the verifie complaint, the
following memorandum of points and authorities and the declaraffons of John R, Grele, Dr. Cory
Weinstein and Dr. Mark Heath submitted herewith, as well as sudh evidence as ay be presented
to the Court on the hearing of this motion. |
Pursuant to Federal Rule of Civil Procedure 65(b),[the complaint and ex parte pa-

pers have been provided to opposing counsel.

L INTRODUCTION _
On February 10, 2004, Kevin Cooper, a death row|fnmate in San Quentin State

Prison, is scheduled to die by lethal injection. As new informatiof surrounding the lethal injec-
tion procedure as it is employed in California becomes increasin available, it has become clear
that the method used in California violates both the Eighth and Fdirteenth Amendments to the
United States Constitution, |
In 1992, the State of California adopted lethal injedtion as a more humane alterna-
tive to lethal gas executions. In designing protocols for the new efecution method, officials from

LAINTIFF'S MOTION FOR TRO AND
PRELIMINARY INJUNCTION
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als to ¢reate P}ocedure No. 770,

the Department of Corrections consulted with other prison offi

the guideline governing lethal injection executions in Californid| The California lethal injection

procedure utilizes a combination of a barbiturate sedative (sodi pentothal), ? neuromuscular

blocking agent (pancuronium bromide), and a chemical that stofls the heart (pdiassium chioride).

In their haste to create these procedures, however, state official neglected to cpnsult with medi-
1
cal professionals to ensure that the adopted process ensures a hufnane method Tf enforcing Cali-

fornia's capital sentencing scheme.

\
As standards of decency evolve and medical infofmation becon#.s available, the

inhumanity of lethal injection, as it is cérried out in California, i not in questidn. In at least three
of the cight lethal injection executions, state officials failed to fdllow their protocol, resulting in
excruciating pain for the condemned inmates. The descriptions nd reports of the Bonin, Siri-
pongs and Anderson executions all contain details of behaviors &nd responses ¢onsistent with in-
adequate sedation and excruciating pain. In particular, the Anddatson executio was occasioned

by over thirty (30) heaves and pauses and visible evidence that Anderson suffe ed an agonizing

death. Moreover, recent events and the greater availability of mddical information as more lethal

injection executions take place throughout the country reveal thaf even when protocol is fol-

lowed correctly, the person to be executed is paralyzed, but expefiences éxtremp and unnecessary

jection in Cal%fomia have found

the process, rﬂs serenity is ac-

, not the absence of excruciating

pain for several minutes. Indeed, although proponents of lethal
comfort in the fact that the inmates appear calm and serene duri
tually the result of a chemical veil created by the muscle paralys
pain. .

The recent medical controversy surrounding lethal injection cxeéutions in other
states has given rise to a closer analysis of the process and substapces used by the State of Cali-
fornia. This iﬁquiry, as documented by the exhibits filed in sup:ﬂ|rt of this appliéation, demon-
strates the significant likelihood that Mr. Cooper will experience excruciating pain during his
execution. Mr. Cooper thus requests that the Court issue an orde enjoining execution by means

of lethal injection as it is currently administered in the State of C4flifornia, and staying Mr. Coo-
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per's currently scheduled execution until a more humane methodlis in1plement¢d.l

II. FACTUAL BACKGROUND

On February 19, 1985, a jury in San Diego Count} found Kevin Cooper

'|

("Mr. Cooper") guilty of four counts of First Degree Murder (Caj. Penal Code § 187; Counts 2,3,

4 and 5) and one count of Attempted First Degree Murder (Cal. Renal Code §§ 664, 187; Count

6). The jury also found that the crimes were committed under spbcial circumst nces in that Mr.

Cooper committed more than one murder and he inflicted great pdily injury. Cal. Penal Code §

190.2(a)(3), 12022.7. On March 1, 1985, the jury returned a find g that Coop r should suffer the

penalty of death for these crimes.

On December 17, 2003, the Superior Court of Sar} Diego issued }a death warrant

under California Penal Code section 1227. The court ordered Co bper to "suffeljr the death penalty,

and that said penalty shall be inflicted within the walls of the Sta

e

Prison at San Quentin, Cali-

fornia, in the manner and means prescribed by law.” The court st Mr. Cooper's execution date

for February 10, 2004. Mr. Cooper has declined to elect a form df execution. Thus, under the

procedures of this State, Mr. Cooper is scheduled to die by meand of lethal injection. Cal. Penal

Code § 36034; Fierro v. Gomez, 865 F. Supp. 1387 (N.D. Cal. 1994), aff"d, Fierro v. Gomez, 77

F .3d‘301 (5th Cir. 1996), reversed on other grounds, Gomez v. Fiprro, 519 U.S]918 (1996).

Unless executive clemency or a stay of execution ik issued, Mr. Cooper's execution

will be conducted under the authority of San Quentin OperationalfProcedure No. 770 ("Procedure

No. 770"), the protocol that sets forth the "procedure for the care gnd treatment of inmates from

! The United States Supreme Court recently granted certigfari
Alabama's lethal injection procedures. Condemned inmate David
brought an action under 42 U.S.C. Section 1983 challenging Alab
down procedure to gain venous access under the Eighth Amendn

to address|a challenge to
Larry Nelson (“Nelson")
ama's intention to use a cut-
nt.

) On December 1, 2003, the Supreme Court stayed Nelson's
tion for a writ of certiorari on the following question: "[w]hether t complaint brought under 42
U.S.C. Sec. 1983 by a death-sentenced state prisoner, who seeks stay his execution in order to
pursue a challenge to the procedures for carrying out the executiofy, is properly recharacterized as

a habeas corpus petition under 28 U.S.C. Sec. 22547" Nelson v. (ampbell, 2003 U.S. LEXIS
8577 (2003). |

execution and granted his peti-

_ |
-3- ' PLAINTIFF'S MOTION FOR TRO AND
INARY INJUNCTION




1 [ the time an execution date is set through execution by lethal injgction."? (Dcciaration of John R.
o 2 | Grele in support hereof ["Grele Decl."] §2, Ex. A, Section IL) [[he lethal injection procedure is
3 | summarized on the Califonia Department of Corrections websie at ttp://wwvx‘{.cdc.state.ca.us/
4 | issucs/capital/capital4.htm (the "Lethal Injection Website"). (Gfele Decl. § 5, Fx. D.) Procedure
o 5 | No. 770 and the Lethal Injection Website contain the only officipl guidelines F‘Pr the prison War-
6 | den and execution team in carrying out Mr. Cooper's execution.
7| UL ARGUMENT |
° 8 A.  Defendants' Conduct Is Actionable Under Secflion 1983 1 '
9 1. A Challepge to a Method of Execution ﬂs Properly BlLought
o as a Section 1983 Claim 1
11 In this circuit, challenges to a method of executiom are properly ponsidered as sec-
® 12 | tion 1983 claims. Fierro v. Gomez, 77 F.3d 301, 306 (9th Cir. 1$96), opinion %acated on other
13 || grounds,519 U.S. 918 (1996). The State of California in Fierroll rgued that cﬂallenges toa
‘14 | method of execution could only be brought through a petition fofl writ of habe corpus. Id. at
® 15 | 302. As explained by this Court, a petition for writ of habeas cofpus properly involves a chal-
16 } lenge by an inmate to the constitutionality of his conviction or sefitence. Id. at 304 (citing Preiser
17 | v. Rodriguez, 411 U.S. 475, 489-90 (1973)). A challenge to a mépns of executi‘ n, however,
18 | seeks a review of the method by which sentences are carried out irather than a rEview of the ac-
. 19 ¥ tual death sentence itself, Fierro at 304. Accordingly, "a challerjge to the meth‘ by which an
20 | inmate sentenced to death will be executed may be brought pursupnt to § 1983." /4. at 306.
21 | 2 42 U.S.C. Section 1983 Provides Redress|for Violationls of
® 20 the Eighth and Fourtgenth Amendmen |
23 42 U.S.C. section 1983 provides, in relevant part, for the protection of "any rights,
24 | privileges, or immunities secured by the Constitution and laws" against infringement by the
° 25 |
26 | 2 Mr. Cooper has obtained a redacted copy of Procedure No. 770. gﬁs memoran-
dum addresses only the deficiencies in Procedure No. 770 as obsefved from the partial copy
27 | available to . Cooper. Mr. Cooper is filing herewith a request fbr production of documents and
things and a notice of deposition in order to obtain information, c! luding a complete and unre-
28 { dacted version of Procedure No. 770 necessary to properly preseny this claim. |
° 4 P Monon o TR0
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states. 42 U.S.C. § 1983. When these rights are violated, sectig

tor responsible for the violation. In accordance with the remedik

1983 creates an action for dam-

ages and injunctive relief for the benefit of "any citizen of the Uhited States® 4gainst the state ac-

[ nature of thdif statute, the
coverage of section 1983 must be "liberally and beneficially cofstrued.” Dennis v. Higgins, 498
U.S. 439, 443 (1991) (quoting Monell v. New York City Dept. offSocial Serw'c‘ ,436 U.S. 658,
684 (1978)). The United States Supreme Court has, therefore, "Eiven full effect to [the statute's]

pedy "against all forms of official
|

broad language" by recognizing that section 1983 provides a re
violation of federally protected rights." Id. at 444.

i below raise l'iolations of rights

\
e United Stath Constitution,

Mr. Cooper's allegations as described in full deta;
afforded to him by the Eighth and Fourteenth Amendments to t.
511 U.S. 825

provisions for which section 1983 provides a remedy. See Farnipr v. Brennan

(1994); Estelle v. Gamble, 429 U.S. 97 (1976).

3. This Court Has Authority to Grant Inj nctive Relief\Under
the Circumstances Raised in Mr. Coopér's Complain

Under section 1983, a court may grant equitable rglief for violatfons of the federal

Constitution and laws. In the Ninth Circuit, a party seeking a prdliminary injuriction must meet

one of two tests. Under the first test, a court may issue a prelimipary injunction where it finds:

(1) a substantial likelihood that plaintiff will prevail on the meritd; (2) a substantial threat that

plaintiff will suffer irreparable injury if the injunction is not granfed; (3) that th# threatened injury

o defendant; T\d (4) that grant-

Martin v. International Okym—

to plaintiff outweighs the threatened harm the injunction may do
ing the preliminary injunction will not disserve the public interes
pic Comm., 740 F.2d 670, 674-75 (9th Cir. 1984) (citing William|nglis & Sons iBala'ng Co.v. ITT
Continental Baking Co., 526 F.2d 86, 87 (9th Cir. 1975)). Underjjthe second test, a court may is-

sue a preliminary injunction if the moving party demonstrates eitljer: (1) a combination of prob-

able success on the merits and the possibility of irreparable inj or (2) that serious questions

are raised and the balance of hardships tips heavily in the movinglparty's favor. | Martin, 750 F.2d
at 675. The purpose of a preliminary injunction is to preserve thelszatus quo pending the outcome

of litigation. Regents of the Univ. of California v. ABC, Inc., 747|F.2d 51 1, 514|/(1984).
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a. An Injunction With Respect to ﬂooper's Lethhl
Injection Claims Is Proper |

The legal standard for issuing a temporary restrai ing order is tl?e same as the legal
standard for issuing a preliminary injunction. See Lockheed Miskile & Space d‘o. v. Hughes Air-
craft Co., 887 F. Supp. 1320, 1323 (N.D. Cal. 1995). Mr. Coopdr has satisfied the preliminary -
injunction requirements on his lethal injection claim. There is a bubstantial Iikllihood that Mr.
Cooper will prevail on the merits of his constitutional claim. Se nd, il the inj1 ction is not
granted, Mr. Cooper will suffer irreparable injury in that he will e executed before the merits of
his claim are addressed. Third, the injunction will do no harm td|the defendant# because they will
be free to execute Mr. Cooper at some future date should they prgvail on the ullimate merits of

the litigation. Fourth, the public interest will be served, rather ( disserved, by meting out pun-

ishment in a manner consistent with the protections and proceduips derived from the Constitution.
Serious quesﬁons as to the constitutionality of lethal injection hajfe been raised. Mr. Cooper will
suffer the ultimate hardship, death, if the preliminary information|is not granted pending resolu-

tion of his claim.

Absent injunctive relief, a decision finding the Calffornia lethal injection proce-

dure unconstitutional would come too late to prevent Mr. Cooperffrom experiencing excruciating

and unnecessary pain during the execution process. If the Court ts injunctive relief and ulti-

mately resolves the claims against Mr. Cooper, the government wjll be free to reset the execution

date. The preliminary injunction merely maintains the status quo permits this Court to de-

termine whether the State of California will subject Mr. Cooper tq excruciating and unnecessary
pain in the course of the execution. Under such circumstances, the Court has authority to grant

the requested relief.

B. SUBJECTING MR. COOPER TO CALIFO
JECTION PROCEDURES VIOLATES HIS C
RIGHT AGAINST CRUEL AND UNUSUAL

The Eighth Amendment to the United States Cons tution, applicable to the states

A'S LETHAL IN-
NSTITUTIONAL

through the Fourteenth Amendment, Robinson v. California, 370 J.S. 660 (1962), protects

against cruel and unusual punishment. U.S. Const., Amend. VIIL{| Such protection forbids the

\
-6- [PLAINTIFF'S MOTION FOR TRO AND
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| . the stake, crucifixion, and breaking on the wheel to the list of unc

28

infliction of unnecessary pain in carrying out a death-sentence. lpuisiana ex rel. Francis v. Re-

sweber, 329 U.S. 459, 463 (1947) (Reed, J, opinion.); Fierro, 86} F. Supp. at 1413. Further,

|
"{pJunishments are cruel when they involve . . . a lingering deathll' /n re Kemmyer, 136 U.S. 436,

447 (1890). A punishment is particularly constitutionally offenstpe if it involves foreseeable in-

fliction of suffering. Furman v. Georgia, 408 U.S. 238, 273 (197B) (citing Ras'\;veber, 329 US. at

463) (concluding that had failed execution been intentional and npt unforeseen,|punishment

would have been, like torture, "so degrading and indecent as to athount to a reﬁ+sal to accord the

criminal human status").

The United States Supreme C<')mt, in determining fvhether a method of execution

violates the Eighth Amendment prohibition against cruel and unipual punishme*nt examines

whether the method of execution: (1) comports with contempora

hited States, 2

norms and 7tandards of soci-

ety; (2) offends the dignity of the person and society; (3) inflicts ecessary plTysical pain; and

(4) inflicts unnecessary psychological suffering. See Weems v. 7 U.S. 349

(1910); see also In re Kemmler, 136 U.S. at 447 (punishment is uhconstitutional if it inflicts "un-

1
necessary pain, undue physical violence, or bodily mutilation and|distortion"). Throughout this

country's history, the courts have addressed different methods fotfcarrying out the death penalty.

Over the years, practices once found humane have later been declhred unconstitutional.® Such

jon of the fact that the Eighth

Amendment in its prohibition of cruel and unusual punishment h3

evolution in the courts' opinions of execution methods is a reflect
p

been interp eted in a "flexible
and dynamic manner." Gregg v. Georgia, 428 U.S. 153, 171 (1916). As the consistently

has recognized, the Eighth Amendment draws its meaning not frgin an inherent sense of right and
wrong, but from "the evolving standards of decency that mark thg{progress of a maturing soci-
i

ution by lethJil gas led the

ety." Tropv. Dulles, 356 U.S. 86, 101 (1958).

Recently in California, a closer examination of exq

cited drawing and quartering,
at violated the Eighth Amend-
T, the Court added burning at
bnstitutional methods of execu-

|
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* In the late 19th century, the United States Supreme Co i
as well as public dissection, as examples of unnecessary cruelty t}
ment. Wilkerson v. Utah, 99 U.S. 130, 135-36 (1879). A year lat

tion. In re Kemmler, 136 U.S. at 446,
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Ninth Circuit to declare that method unconstitutional. Fierro, 8

S F. Supp. 1387. Developed in
1937, the gas chamber was once viewed by society as a humane|means of exedution. Years of

"history and moral development," howcver, changed that judgmgnt. Gomez v. [United States Dis-
trict Court, 503 U.S. 653, 654-55 (1992) (Stevens, J., dissentingl) As "the con epts of dignity
and civility evolve, so t0o do the limits of what is considered crde! and unusual.” Fierro, 865 F.

Supp. at 1409. In the case of the gas chamber, much of the charlpe in attitude ame as a result of

|
the use of cyanide gas in the Holocaust and the development of dyanide agents as chemical weap-

ons. Gomez, 503 U.S. 653. Fundamentally, however, the changg in public opinion came because

of increased availability of information concerning the applicatigin of the methadd and a better un-
derstanding of the suffering inflicted upon condemned inmates. |[\s with the gas chamber, a
closer look at California's lethal injection procedures reveal simifla constitutional infirmities.

The California Department of Correction's lethal {hjection protoéo] violates the

Eighth Amendment because it will subject Mr. Cooper to an unr

&t have reliable information

asonable and unacceptable risk

of unnecessary physical and psychological pain and involves exdbution procedures that offend

contemporary norms and standards of society. See generally Atkns v. Virginia, 536 U.S. 304
(2002) and cases cited therein; see also California First Amend,

F.3d 868, 876 (9th Cir. 2002) ("To determine whether lethal inje

ent Coalition v. Woodford, 299
ion executioris are fairly and

humanely administered, or whether they ever can be, citizens m
about the "initial procedures,' which are invasive, possibly painfu and may give|rise to serious

complications.").*

* Plaintiff submits as an Exhibit the transcript of the rece
nessee capital case of Abu Ali Abdur'Rahman v. Bredesen, Tennel
M2003-01767-COA-R3-CV, Trial Transcript (hereinafter "TRT"
take judicial notice of this transcript. (Grele Decl. 16, Ex. E.))
case was the constitutionality of the Tennessee Department of Co
lethal injection procedures, which mirror those in California.

hearing condyicted in the Ten-
ee Court of Appeals, Case No.
and requests that this Court

e question p ted in that
ections (herejnafter "TDOC")

On June 2, 2003, the Tennessee Chancery Court entered aMemorandum, and Order, mak-
ing certain significant findings that support the position that the lethal injection procedures are
unlawful. (Grele Decl. § 7, Ex. F.) The Chancery Court's findings include the llowing: (a)
“[t]he proof established that Tennessee's method [of lethal injecti¢in] is not state jof the art. It was
developed simply by copying the same method currently in use by some thirty other states. The
method could be updated with second or third generation drugs tq| for example, streamline the
number of injections administered" (id., Ex. F at 2); (b) "[m]oreofer, the meth

-8- PLAINTIFF'S MQTION POR TRO AND
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- therefore renders the muscles unable to contract, but it does not aff

sent a Risk of Unreasonable Suffering #nd Cruel and Un-

1. The Chemicals Used in the Léthal lnje%ion Procedure Pre-
usual Punishment.

The California Department of Correction's lethal fnjection "procbdures" provide

{or the injection of three drugs in the following sequence: sodiufh pentothal, pancuronium bro-

mide, and potassium chloride. The use of each of these drugs unfer the protocdl creates serious

risk of an inhumane execution. The second drug, pancuronium Bromide, is the host problematic.

ie Is Inhumane

a. ' The Use of Pancuronium Bromi

me Pavulon, []:ralyzes all volun-

bn, or the abili

Pancuronium bromide, also known by its brand n:

tary muscles but does not affect sensation, consciousness, cognit to feel pain and

suffocation. (Déclaration of Dr. Mark Heath filed herewith ["Hegth Decl."] § 8,} Grele Decl. § 6,

Ex. E [TRT at 62-63, 111-12.]) Pancuronium bromide is a neurol

uscular bloc]Ling agent. It op-

erates by attaching to the receptor sites in skeletal muscle tissue

i
prevent or "block" nerve sig-

nals from interacting with the muscle tissue. (Grele Decl. 4 6, Ex| E [TRT at 54 55, 111-121) 1t

ect the brain or nerves. (Heath

Decl. §10.) }
Thus, pancuronium bromide does not affect conscipusness or the sensation of pain

and suffering. It does not block the actual creation of the nerve j pulse in the brain, and it does

not block the passage of the nerve impulse through the nerve to the endpoint of the nerve fiber.

(Grele Decl. § 6, Ex. E [TRT at 56-57, 11 1-12.) It does not affectljor diminish th patient's ability

a drug outlawed in Tennessee for euthanasia of pets, is arbitrary.
any need whatsoever for the injection of Pavulon® (#d.); (c) "[s)igm
from the State that the Pavulon is necessary to the lethal injection process. No proof was pro-
vided by the State for the use of Pavulon in its lethal injection profless. The state's expeért, Dr.
Levy, on cross-examination, testified that he did not know of any fegitimate purpose for the use
of Pavulon in the Tennessee lethal injection process. He agreed thpt the injection of Pavulon

without anesthesia would be a horrifying experience" (id. at 6.); (b "[b]ut the us¢ of Pavulon is
iled to demonstrate any rea-

problematic because it is ununecessary. As stated above, the State
son for its use. The record is devoid of proof that the Pavulon is ngeded. Thus, the Court con-
cludes that, while not offensive in constitutional terms, the State's gise of Pavulonlis “gilding of

the lily" or, stated in legal terrus, arbitrary." (d. at 13).
Despite these findings, the Chancery Court concluded that ¢ Tennessee Department of

Comrection's lethal injection protocol does not offend the Constituton. The court |based this con-
clusion principally on the contention that most death penalty state l use a similar kind of lethal

injection procedure. The decision currently is on appeal to the Tegessee Court df Appeals,
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to think, to be oriented to where he is, to experience fear or terr{ 1, to feel pain, or to hear. All of

those cognitive functions are left completely intact in the preserjce of pancurorjlium bromide. The

only thing that is gone is the ability to move. (Grele Decl. Y6, ¥x. E [TRT at 112].)

While Pavulon does not affect the heart muscle, {f does paralsz the diaphragm

and the skeletal muscles in the chest. Accordingly, pancuroniumg bromide causes asphyxiation or

suffocation. (Hcath Decl. §13.)

If a person is not properly anesthetized when injgrted with panduronium bromide,

he will remain conscious while being completely paralyzed. In fhis state, the Aerson will undergo
the terrorizing and excruciating experience of suffocation witholjt the ability tﬁ move or o ex-
press his pain and suffering. (Heath Decl. 4§ 10-1 1.) This expefience is “worse than death."
(Grele Decl. § 6, Ex. E [TRT at 112-13, 120, 193-99] [where Cagol Weihrer described her own
experience of being paralyzed without adequate anesthesia. Msl|Weihrer was bemg ventilated
and therefore did not expencnce the agony of suffocation].)
Pancuronium bromide paralyzes all skeletal musdjes including f*amal muscles and
the muscles used to speak and make noises. Thus, pancuronium|promide prevents observers from

detecting any signs that the person is experiencing pain and suffgring. (Heath Decl. 915.) The

conscious paralyzed person will continue to have the desire to mve without bejing able to do so.
Carol Weihrer described the sensation of wanting to move withopt the ability ta do so. "It was
the most terrifying, torturous experience you can imagine becausg you cannot move. I was as
alert at that time as I am right now . . . yet I could not alert the s gical team in any way that I was
feéling everything. [was completely paralyzed. ... Ijust feme ber using evenl}y ounce of my
strength to try to move everything and realizing that they could |

thing." (Grele Decl. 1 6, Ex. E [TRT at 195-96].)

bt hear me or Jee me move any-

If administered alone, a lethal dose of pancuroniush would not i ediately cause a

condemned inmate to lose consciousness. It would totally immollitize the inmate by paralyzing

all voluntary muscles and the diaphragm , causing the inmate to spffocate to dedth while experi-

encing an intense, conscious desire tvov inhale. Ultimately, conscidusness would be lost, but it

would not be lost as an immediate and direct result of the pancurgnium. Rather, the loss of con-

-10- PLAINTIFF'S MOTION FOR TRO AND
PRELIMINARY INJUNCTION
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-62.) The 1993 Report of the American Veterinary Medical Assoch

' (Grele Decl. § 11, Ex. J.) This same Report later states:

sciousness would be due to suffocétion, and would be preceded By the torment #.nd agony caused

by suffocation. (Heath Decl. §13.)

As Dr. Geiser explained, the use of Pavulon can i

erfere with axT anesthesiologist's

ability to monitor the patient's condition and degree of unconsciofisness. The_ut of a neuromus-

cular blocking agent requires “more expertise than in the normal jnesthetic reginen." (Grele
gag q P 24

Decl. 16, Ex. E [TRT at 65-66].) Because of the skeletal musclé

"some of the reflexes that you monitor in order to determine anes t "masks some of

relaxation, the patient loses
etic depth."

the physical paramcters that we use to determine anesthetic depth|" (Id.)
Dr. Heath makes the same point: anesthesiologist§ would never pply Pavulon or
any neuromuscular blocking agent before confirming that the pat ! ent is properl ' anesthetized. "I

would never give Pavulon without having a high degree of certai

tized with whatever drug I'm going to use to maintain the anesth

ar blocking agent in euthanasia

{TRT at 116].)

It is for these reasons that the use of a neuromusc

of animals is étrictly forbidden by the ethical standards for veteriffary medicine. (/d. [TRT at 60-

tion (AVMA) Panel on Eutha-

nasia states:

For death to be painless and distress-free, unconscipusnéss shoul

precede loss of motor activity (muscle movement))| This means that
agents that induce muscle paralysis without uncongciousness are
absolutely condemned as the sole agents for euthanfasi

A combinatioh of pentobarbital {a commonly used |hnesthetic and
cuthanasia agent] with a neuromuscular blocking agent is not an a‘rc-
ceptable euthanasia agent. ‘ _
The 2000 Report of the AVMA Panel on Euthanasfa similarly condemns the use of

neuromuscular blocking agents in euthanasia either as sole agents

bination of pentobarbital with

t." (/d. at 80.) Dr. Geiser

thetic. (Grele Decl. 1 12, Ex.K.) According to the Report: "A cq

a neuromuscular blocking agent is not an acceptable euthanasia ag

explained there is no allowance under the AVMA standards for th§ use of Pavul 1n in euthanasia

PLAINTIFF'S MOTION FOR TRO AND
ARY INJUNCTION
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under any set of circumstances. Perhaps the most insidious pro}

is that it cfeatcs a chemical veil over the execution process in th¢

(a) First, by completely paralyzing the inmatg
the normal physical parameters that an anesthesiologist or surge
if a patient is completely unconscious and within a proper "surgigal plane of a

(b)  Second, by completely paralyzing the pris

vents observers (including the prisoner's attomey, the press, the

{©) Third, because pancuronium bromide is a invisible che

a physical veil like a blanket or hood that is easil y identifiable, t

in lethal injection creates a double veil. It disguises the fact that {

ere is a disgl#i

brotocol effect&

The use of pancuronium in California's execution
- !

ability of witnesses to discern whether the condemned prisoner i

nizing death. Regardless of the experience of the condemned pri

deeply unconscious or experiencing the excruciating pain of suffq ation, paralys

injection, he or she will appear to witnesses to be serene and peacgful due to the

immobilization of the facial and other skeletal muscles. (Heath Dipcl. 1 15; Dec
Cory Weinstein ["Weinstein Decl."] § 6(c).)

Under Procedure No. 770 here in California, if the

feath is caus

mide does not affect consciousness, so it does not serve to make tie

error or complication and if the proper dosages are administered,

chloride, not by the pancuronium bromide. (Grele 16, Ex. E [TR

fact, the use of pancuronium bromide creates the real and unreaso
ciatingly inhumane execution when, for any number of reasons (e |
pentothal fails to have its intended effect,

The problem with the use of pancuronium, and the

resulted in revision of the New Jersey lethal injection protocol to

-12-

lem with pancuronium bromide
following respects:
v pancuroniun*bromide masks

n would rely +pon to determine

thesia."

pner, pancuronium bromide pre-

ictim's familyimembers, the in-

ical veil and not

e use of pancuronium bromide

S¢.

vely nullifies the

experiencing a peaceful or ago-

yoner, whether he or she is

is, and potassium
relaxation and

ation of Dr.

process is performed without

by the potassium

|
at 118].) Pancuronium bro-
process morg humane. In
fable risk of causing an excru-

3plained below), the sodium

fisks attcndanrlto its use, has

it its use "entirely. (Heath
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-and institute mechanical support of ventilation and respiration.

‘duration of the surgical procedure). The medical utility of the so

Decl. §9.) It is completely unnecessary to the process. (d. 117)

b. Sodium Pentothal Creates a Seripus Risk of Inade-
quate Anesthesia ;

|
Sodium pentothal is the first drug of the sequencd|pursuant to Piocedure No. 770.
It is an "ultra short-acting” barbiturate. (Heath Decl. §18.) Its rpose in the J:ccdure is to ren-
der the condemned inmate unconscious. (Grele Decl. § 6, Ex. E JTRT at 291]. If the procedures
are performed as intended, without any complications or errors, cath would be caused by the
third drug, potassium chloride, which would stop the functioniﬁ of the heart b xfore the sodium
pentothal would have its lethal effect. (d. [TRT at 118].) |
In medical practice, sodium pentothal is used only{as an "inducti}m" anesthetic.
({d. [TRT at 59-60].) It renders the patient unconscious very quigkly, and its elTect wears off in a
matter of minutes. (/d. [TRT at 47].) There are very few drugs tfjat have a shorter duration of
action. (/d. [TRT at 107).) In surgery, the injection of sodium paatothal will be‘t followed almost
immediately, subject to the monitoring of the patient, with adminfistration of an#ther, longer-

lasting anesthetic.

Dr. Heath explains that when anesthesiologists usd| sodium pentoLaal, they do so

for the purposes of temporarily anesthetizing patients for sufficiefjt time to intubate the trachea

ce this has b en achieved, ad-
ditional drugs are administered to maintain a “surgical depth" or '[burgical plane of anesthesia
(i.c., a level deep enough to ensure that a surgical patient feels no|pain and is un¢onscious for the
- um pentothal derives from its

ultra-short acting properties: if unanticipated obstacles hinder or prevent successful intubation,

patients will quickly regain consciousness and will resume ventil

own. (Heath Decl. 9] 19-20.)

ion and respiration on their

Dr. Heath and Dr. Geiser both make clear that s m pentothal would not be used

to maintain the patient in a surgical plane of anesthesia for purposgs of performing any kind of

surgical procedure. (Heath Decl. §20.) Dr. Heath adds that it is ecessary and risky to use a

short-acting anesthesia in this fashion. (/d)

-13- PLAINTIFF'S MOTION FOR TRO AND
PRELIMINARY INJUNCTION
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1 Adding to the risk of inadequate anesthesia is thellfact that sodiu:m pentothal is very
® 2 | unstable. (Grele Decl. 6, Ex. E [TRT at 58, A109].) It is an unypual drug in that it comes from
3 | the manufacturer in powder form and must be mixed by the aneq hesiologist inﬁo a solution (a
4 | fluid form) beforc use. (/d.) Sodium pentothal in solution has a extremely shprt shelf life and
o 5 | will begin to lose its potency within the initial 24 hour period afier it is mixed. ’(Id ) Moreover, if
6 | the solution of sodium pentothal comes into contact with anothe chemical, suchl as pancuronium
7 | bromide, the mixturc of the two will cause the sodium pentothal jmmediately t | precipitate out of
8 | solution. (Heath Decl. §20.) Consequently, it is important to mgintain the pujty of the drug dur-
¢ 9 || ing administration. This explains the need for an injection of salfine solution bq:tween the sodium
10 || pentothal and the pancuronium bromide. These factors are si gni cant in the ri%k of the inmate'
11 } not being properly anesthetized, especially since no one checks that the inmate is unconscious
® 12 | before the second drug is administered. (/d.) ‘
13 - Differences in a person's body composition (size, fveight, and drhg tolerance) and
14 | any medicatlons he or she may have taken mean some prisoners thay need a hléher concentration
PY 15 § of sodium pentothal than others to induce a loss of consciousnesg] (Heath Decl+ 1 21; Weinstein
16 || Decl. §6(a).) Califomia’s failure to account for each inmate’s pljysiological composition creates -
17 | a high probability that the inmate will be conscious when the oth chemicals are administered
18 § causing the inmate to suffer an excruciatingly painful death. Th ¢ is a reasonable probability
o 19 § that some of the complications attendant to the execution of Willjpm Bonin were the result of this
20 | failure. (Heath Decl. §25.)
21§ In addition, Procedure No. 770 allows for the inm#te to ingest Valium prior to the
o 22 administration of sodium .peptothal. This is concerning because Yalium is known to alter the sen- |
23 | sitivity of the brain to sedative drugs such as and including sodiuy pentothél, which will signifi-
24 | caﬁtly amplify the risk of inhumane pain and suffering should anyhing go wrong with the
° _ 25 { administration of the sodiuni pentothal. The failure of Procedure [No. 770 properly to define the
26 | amount of Valium, or to consider the inmate’s drug history in its gdministration,) prior to the ap-
27 | plication of sodium-pentothal is not a medically acceptable pro -~|‘ re and unnecessarily raises the
28 | risk that the inmate will suffer excruciating torment. (Heath Decl 122) ‘
° - |remsenoocom

ek
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Procedure No. 770 calls for a five (5) gram dose §f sodium pentothal administered

in a single injection from a single syringe. By contrast, the origh

al design of d1e lethal injection
| .
protocol called for the continuous intravenous administration offan ultrashort—jcting barbiturate.

The central elements of the lethal-injection procedure used in Cqlifomia is similar to the one

adopted many years ago in Oklahoma (which, it appears, many dfates used as a model without

substantive independent research). Oklahoma, however, requiref the "continuous intravenous

administration of an ultrashort-acting barbiturate." Oklahoma S tutes, Title 2# Criminal Proce-

dure, Chapter 17 Part 1014 A. California’s protocol eliminates tl}is "continuous" requirement.

The use of a continuous administration of the ultrashort-acting brbiturate is essential to ensure

continued and sustained unconsciousness during the administratipn of pancuro lium and potas-

sium chloride. The failure to require a continuous infusion of sofium pcntothal} places the con-

demned inmate at a needless and significant risk for the consciouk experience of paralysis during

the excruciating pain of both suffocation and the intravenous injggtion of potassfum chloride.

(Heath Decl. §23.) Dr. Heath explains why potassium chloride Would cause extreme pain if ad-
ministered to a patient who is not properly anesthetized: “[T}t wo

activates all the nerve fibers inside the vein and the veins have mi ny nerve fibers inside them. So

(Grele Decl. § 6, Ex. E [TRT at 117].)

This risk has been realized in at least one, and posdibly thrce.Cali}(om_ia executions.

The most recent of these, Stephen Anderson’s, is graphically desq

Margo Rocconi ("Rocconi Declaration”). (Grele Decl. § 3, Ex. B

The description strongly indi-

cates that the sodium pe_ntothal did not have the desired and neces effect of sedating Mr.

Anderson sufficiently. The intermittent and irregular heaving is dpnsistent with ﬁe struggle to

breathe in some state of consciousness. The length of this heaving and gasping % also highly un-

usual if the sodium pentothal is lethally administered as maintaing by CDC. (Heath Decl. § 24.)

In the executions of William Bonin and Jatrun Siripongs, similar gbservations were made. (Grele

Decl. §4,Ex. C)
The ultimate risk with sodium pentothal is that an gdequate dose of the drug will
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not enter the inmate's bloodstream, thereby leaving the inmate cglnscious to experience suffoca-

tion from pancuronium bromide and cardiac arvest from potassigfn. Under déﬁ:ndants' proce-

dures, this risk is present at several stages. First, contrary to reg latory rcquirefhents, Procedure

No. 770 contains no provisions for how sodium pentothal or any{pf the drugs afe to be handled,

mixed, administered, stored, or accounted for. (Heath Decl. 2

ond, for the reasons discussed above, both Dr. Geiser and Dr. Heh

Weinstein Decl. 41 3-7.) Sec-
th testified that they would

never administer pancuronium bromide without first being certaif that the patirt (or inmate) is

under a surgical plane of anesthesia. (Grele Decl. § 6, Ex. E [TR[ at 64-66, 11 ]} This requires

some kind of monitoring after the administration of the anestheti

and before tlJe injection of pan-

curonium bromide.

ium pentotha‘ is not a proper

procedure. Ir*deed, the AVMA

For all of the above reasons, a single dosage of sof
anesthetic for use in lethal injection as described in the Californi

standards for euthanasia make absolutely no provision for the usd of sodium pen:xtothal for any

purpose in the euthanasia of animals. (See id. [TRT at 59-60, 71473; id. 91 11,112, Exs. J, K)
Dr. Geiser testified that he would not use sodium pentothal in euthanasia either y itself or in

combination with any other drugs. (/d. { 6, Ex. E [TRT at 59-60

S’

C. The Lack of Sufficient Guidance {r

| Procedure 70
Creates a Substantial Risk of Uny -

ecessa

The risk of inflicting severe and unnecessary pain find suffering ypon Mr. Cooper

in the lethal injection process is particularly grave in California bcause of the v gue procedures

and protocols in Procedure No. 770. These procedures and proto Is fail to include safeguards

i
regarding the manner in which the execution is to be camed out il to establisli the minimum
qualifications and expertise required of the personnel performing fthe crucial tasks in the lethal
injection procedure, and fail to establish appmpﬁate criteria and sfandards that t$wc personnel |
must rely upon in exercising their discretion during the lethal injegtion procedu.r%s. Perhaps most

importantly, there are no apparent answers to critical questions gqverning a numrwr of crucial
tasks and procedures in the lethal injection procedure su;:h as: '

. The minimum qualifications and expertife required for the

-16- PLAINTIFF'S MQTION FOR TRO AND
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1 ) different personnel performing the tasls involved in ithe le-
o thal injection procedure after the catheler is inserteJ;
. o |
. The methads for obtaining, storing, miging, and appropri-
3 ately labeling the drugs, the minimum gualifications and
expertise required for the person who il determin{the
4 concentration and dosage of each drug|fo give, and the cri-
° teria that shall be used in exercising thif discretion;
5 |
. The manner in which the 1V tubing, thiee-way valve, saline
6 solution and other apparatus shall be njodified or fixed in
the event it is malfunctioning during execution process,
7 the minimum qualifications and expertise required of the
person who shall have the discretion to|ecide to atte pt
8 such action, and the criteria that shalt He used in exercisin
® g
this discretion;
9
. The manner in which the heart monitoffing system shall be
10 modified or fixed in the event it is malfynctioning durin
the execution process, the minimum quplifications and ex-
11 pertise required of the person who shalll have the discretion
® to decide to attempt such action, and thf criteria that shall
12 . be used in exercising this discretion; |
13 . The manner in which the IV catheters shall be inserted into
the condemned prisoner, the minimum fjualifications and
14 expertise required of the person who shigll have the discre-
tion to decide to attempt such action, a i the criteria that
® .15 shall be used in exercising this discretiog; !
16 . The manner in which condition of the <} ndemned prisoner
will be monitored to confirm that procegding to the next
17 procedure would not inflict severe and ! nonecessary pain
and suffering on the condemned prisondr;
18 ,
. . . - - . 13 -
19 Without guidance from medical professionals or oviding sufficient guidance for
20 | carrying out lethal injection executions, Procedure No. 770 creaths the un‘consti#utional risk of
21 | painful executions and botched procedures. (Heath Decl. ¥ 24-23.) This is not P speculative risk
® 22 | —itis demonstrated in the difficulties seen in 1996 during the Bain execution and in 2002 during |
23 | the Anderson execution.
24 Perhaps the most glaring failure of Procedure No.|[[/70 is the failure to ensure ade-
PY 25 | quate procedures regarding the administration of the drugs. Thc‘ is no guidance or protocol that
26 | determines the timing of administration of these chemicals, (Hes | Decl. 1 26.)
27 Procedure No. 770 fails to account for the individu inmate’s ditﬁcring body
28 | weights, tolerances anesthetics, allergic reactions, past exposure {p alcohol and addictive drugs as
o
-17- PLAINTIFF'S MOTION FOR TRO AND
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during the execution and resul-

well as other factors, such as a condemned person's stress or fea

tant release of adrenalin, some prisoners may require a higher df}sage of sodium pentothal to lose

consciousness in sufficient time to limit the pain and suffering eperienced. (Weinstein Decl. %

6(b).) The procedure actually contains elements such as Valiu
fere with the ability of the sedative agent to render the inmate u
The failure to ensure adequate application of the }

cause extreme pain and suffering from both subsequent drugs. 4s Dr. Weinste indicates, if the

drugs are not administered properly or if the personnel are not a{ equately trained to administer

the lethal substances serious consequences will follow. For exa ple, if mistak‘Fs are made re-

garding the order in which the drugs are injected, the prisoner wpuld suffer uanéssmy and se-
\
|

vere pain because he would not be properly anesthetized.

If Mr. Cooper is given sodium pentothal followe by pancuroniym bromide and

regains consciousness before the potassium chloride takes effect he will be ungble to move or
communicate in any way while experiencing excruciating pain. [

ministered, he will experience an excruciating buming sensatio

the sensation of

the potassium chloride is ad-
his vein, li

a hot poker being inserted into the arm and traveling up the arm gnd spreading ‘ ross the chest
until it reaches the heart, where it will cause the heart to stop. (Weinstein Decl|{ 6(c).)
If the sodium pentothal, pancuronium bromide ani potassium chloride are admin-
but does not|stop, he will

wake up but be unable to breathe. The initial dose of sodium peigtothal could sensitize Mr. Coo-
per's pharynx, causing him to choke, gag, and vomit.. He would Qe at risk of aspﬁ*ating his vomi-

tus or swallowing his tongue and suffocating. (/d. § 6(a).)

Furthermore, the procedures provide for a saline iffjection bctweéfn the pan-

curonium bromide and the potassium chloride. Although a saling flush is necessary between the

first two drugs — the sodium pentothal and the pancuronium bronfiide — to avoid precipitation or

crystallization of the pentothal, there is no need for a saline flush|between the second and third
drugs. This creates unnecessary complexity that increases the chj

Ex. E [TRT at 129].)

nce for error. |(Grele Decl. {6, -

|
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The California CDC procedures provide for virt

ally no monitoring of the flow of
the fluids into the prisoner's vein. (Weinstein Decl. § 9.) Propefl monitoring re;quires a clear view
of the IV site and often will require "palpation" or touch of the gjte to check for skin temperature
and firmness of the surrounding tissue. (Grele Decl. § 6, Ex. E {[TRT at 135-347].) Infiltration or
some kind of diversion of the fluid away from the vein could ocflur without be ng detectable by
the trained naked eye just through observation. (Id. [TRT at 136 .) There is no indication that the
cxecutioner or the Warden, the persons present during the actuallinjection of the drugs, is trained
in these areas; nor is there any indication that they perform any Hind of monito ing other than
crude visual observation.

Procedure 770 calls for a modification of the use |pf the “Y"’ site injection that is

not medically approved, to the extent it can be determined. (Heath Decl. 29) In fact, the latering

of established medical procedures, and the process for review a uin amendments of the protocol is
another area of concern as it can lead to ad hoc administration arkd error. (Heafh Decl. 30)

“cut-down” surgical procedure to open up Mr. Cooper in the eve
to administer these chemicals. The protocols don’t even require

this gruesome procedure that is even more difficult and likely to e

of error, as all three recent wardens administering the protocol i

Grele Decl. 1 8-10, Exs. G, H, and I.) The administration of a ¢}

non-medical personnel has created numerous, and horrific, mistalfes énd errors in California and

other states. (Heath Decl. § 31; Grele Decl. Y 13, Bx. L.) These njistakes includL “blow-outs,"

prison personnel spending almost two hours probing and stickingthe condemned prisoner with

various intravenous needles in efforts to start an IV catheter, impfpoperly inserted catheters (no

doubt attributable to the fact that, for ethical reasons, physicians #e not involved in the process);

kinks in the IV tubing or other problems restricting the rate at whiich the drugs flow into the con-
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demned prisoner, and executions in which the condemned prisdp

er appeared t)o be conscious du-
ing the course of the execution and made unusual verbal noisesfor the conderr*ned person's body

executxon.

Jerked violently and moved against the restraint straps during thie

d. Califoruia Has Inflicted Excrud|
sary Pain in Previous Lethal Inj

ating and Unneces-
ection Executions .

On February 23, 1996, William Bonin became ti first person executed by means

of lethal injection in California. It took the execution staff 27

inutes to insex# the IV tube and

begin administration of the lethal chemicals. {Grele Decl. 14, lx. C.). The B nin log notes heat

sensitivity of the EKG monitor indicating a possible equipment problem. (qustem Decl. { 8.)
In addition, Bonin's records indicate irregularities in his heart anjl breathin g m})mtormg. The re-

cords appear altered without appropriate verification, so they ard difficult to interpret. Mr. Bonin
may have been on medications for which the procedure did not

Decl. § 4, Ex. C.)

count. a{caql1 Dec. § 25; Grele
|

On February 9, 1999, Jaturun Siripongs, executed] by lethal injection in California,
|

was pronounced dead-15 minutes after being injected. According to prison officials, Siripongs

declined to take a sedative, "an option offered to all condemned fnmates in the moments before

\
they die." After the injection of 50 cc of pancuronium bromide, Siripongs’ head tilted back and

he opened his mouth widely, gasping for air and, to all appearan

es, yawning,. His diaphragm
-Y14, Ex. M) (Michael Dou-
n's fury shakes San Quentin,

d his body twitched several
hest heaved and he seemed to

continued to heave intermittently until near the end.” (Grele Deq
gan, Eerie echoes rattle death chamber; Witnesses silent, but sto
The San Francisco Examiner (February 9, 1999).) "Witnesses saf
times as the poisons worked through his body. At one point, his
gasp for air. His few more breaths were increasingly shallow ung
(/d) (Larry D. Hatfield, Siripongs put to death; Pope's plea igno |a-- as double- ‘ urderer lethally

injected at San Quentin, The San Francisco Examiner (February 9 1999).) A similar and graphic

‘

| they stopped|and he lay still.*

example of this was present for the Bonin execution,

e. California Most Recent Execution

On January 29, 2002, execution of Stephen Waynd| Anderson took almost a half an
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hour to complete. A fter the poisons began to cnter Anderson's|veins and he was rendered uncon-

scious, "his stomach heaved up and down dozens of times for : bout four mingites before he died —

unusual, because the chests of inmates being lethally injected t pically heavelonce or twice, and

then fall still." (/d.) (Kevin Fagan, Foes of execution criticize[flow death / P oponents say that

b, 2002).) Afjar‘the execution be-

worry is unwarranted, The San Francisco Chronicle (January 3

gan, Anderson's eyes blinked repeatedly, and his right foot twitghed. "His br hing became

strained and heavy, his chest heaving every five or six secondsl| The blood dr#ined from his face,
ate Death RoJ{ Inmate Was Calm,

|
iety, sought no comfort, offi-
|

[and] his head rolled to the right. . . .* ({d.) (Scott Gold, The S|
Alone to End Execution: Stephen Wayne Anderson showed no |
cials say. He said his extensive prison writings would speak forlhim, LA Timés, B7 (January 30,

2002).) (Grele Decl. § 3, Ex. B.)

2. California Lethal Injection Procedures|Do Not Com?ort
With Contemporary Norms of Society. L

If applied to animals, Procedure No. 770 would jolate the AVMA standards for

euthanasia in veterinary medicine, which are applicable throughgut the counh}+. Since 1981, at
least nineteen states have enacted statutes that preclude the use gf a sedative iniconjunction with a
neuromuscular blocking agent in the context of pet euthanasia.’ [[ln 2000, the leading professional
association of veterinarians promulgated guidelines for euthanasia that preclude the practice.
2000 Report of the A mericaﬁ Veterinarian Medical Association Banel on Euthanasia, 218 Journal
, 680 (2001). | The AVMA has

f in anesthetic techniques should
1d_ at 681. Indeed, the lethal

locking agent| Pavulon, which is

olates California statutory and

(enacted 19 ‘ ); Georgia, Ga.
n., Tit. 17 § 1044 (énacted

s See, e.g., Florida, Fla. Stat. §§ 828.058 and 828.04
Code Ann. § 4-11-5.1 (cnacted in 1990); Maine, Me. Rev. Sta. A
1987); Maryland, Md. Code Ann,, Criminal Law § 10-611 (enactgd 2002); M achusetts, Mass.
Gen. Laws § 140:151A (enacted in 1985): New Jersey, NJ.S.A. §4:22-19.3 (enacted in 1987);
New York, N.Y. Agric, & Mkts, § 374 (enacted in 1987); Oklaho na, Okla. Stat,, Tit. 4, § 501

(enacted in 1981); Tennessce, Tean. Code Ann. § 44-17-303 (enapted in 2001).
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de §§ 597 anq 599b; Bus. & Prof.

regulatory law prohibiting cruelty to animals. See Cal. Penal Cq

Code §§ 4800-4917 (the Veterinary Medicine Practice Act); Offfce of the Attq‘mey General of the

State of California, Opinion 01-103 (January 2, 2002)) (adoptin} the 7993 Reﬁor{ of the American

California for

cessary or unjustiﬁable physical

). |

r standard in

Veterinary Medical Association Panel of Euthanasia as the proj]
measuring whether an animal euthanasia procedure causes "unnt
pain or suffering” within the meaning of Penal Code Section 59

Under any view, our “evolving standards of decefjcy" require ‘at execution pro-
cedures conform at least to the contemporary norms and standarils for the treatment of animals.
The question of what might constitute minimal conlemporary st

considered in light of the availability of altematives. With little

tal, the most commonly used method in the euthanasia of domesficated animals. See Bus. & Prof,

Code § 4827(d).

nity is central to the Eighth Amendment cruel and unusual punisiments clause;land that this prin-

ciple of dignity goes beyond the mere infliction of physical pain gr suffering.

uman dignity can
be offended in unconstitutional ways through unacceptable stig;
other means that may not involve excessive pain or suffering. Inlthe seminal case of Furman, 408

U.S. 238, Justice Brennan explained this principle as follows:

The State, even as it punishes, must treat its mem}
for their intrinsic worth as human beings. A puni
and unusual," therefore, if it does not comport wi

ers with respect
ment is "cruel
human dignity

The primary principle [behind the Eighth Amend ent] is thata
punishment must not be so severe as to be degradifg to the digni

of human beings. Pain, certainly, may be a factor jin the judgment

- - - . Yet the Framers also knew "that there could fe exercises o
cruelty by laws other than those which inflicted bq} ity pain or muti-
lation." [citing Weems v. United States). Even thojjgh "[t]bere may
be involved no physical mistreatment, no primitivd torture,” Trop v.
Dulles, [], 356 U.S. at 101, 78 S.Ct. at 598, severe mental pain may
be inherent in the infliction of a particular punishnjent. See Weems
v. United States, supra, 217 U.S. at 366 . . .. The ffue significance

I

of [a variety of cruel and unusual punishments] is {hat they treat
members of the human race as nonhumans, as objafts to be toyedj
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with and discarded.

408 U.S. at 271-73, 92 S.Ct. at 2742-43.

IV. CONCLUSION

Kevin Cooper, through this action, does not seek Jo overturn his conviction and

sentence. By its terms, he is demanding the protection of the civjl rights to which he is entitled

under the law. While the enforcement and punishment of criminfl acts is undi%putedly an impor-

tant and legitimate public concern, such goals must be achieved th a manner consistent with the

protections and procedures derived from the Constitution. To avpid the risk that Cooper's execu-

tion will result in needless suffering and pain, thereby deﬁying hifn the protectii n afforded under
the Eighth and Fourteenth Amendments to the Constitution, he ig entitled to re<;|v:s under 42
U.S.C. Section 1983. Accordingly, Cooper requests that the Cogt issue a teméorary, prelimi-
nary, and permanent injunction preventing defendants from execpiting him by rj"leans of lethal in-
Jection, under the method and the procedures currently in effect jh the State of Falifomia.

Dated: February 1, 2004.

Respectfully submiffed,
GEORGE A.

ORRICK, HERRINGGTON & SUTCLIFFE LLP
JOHN R. GRELE

| ?}ﬂg | L’ﬂj:; e
— B .
y— Daflid T. Alexander |

Attorneys for Plaintjff Kevin Cooper
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u , standmg to challenge a method of execution under 42 U.S.C. § 1948 until after G.IL execution date is set _

i PLAINTIFF’S REPLY BRIEF IN SUPPORT OF MOTION FOR TRO AND EQ
anmmrmnmcnoxq

L - PLAINTIFF IS ENTITLED TO PRELIMINARY RELIEF TO PU ¢§UE HIS

EIGHTH AMENDMENT CLAIM ON THE MERITS| i
' A. Plaintiff Has Not Unduly Delayed In Filing This Action,

Notwithstanding the fact that Plaintiff exhausted

administrative remedies and sought
to have this motion heard on December 23, 2004 Defendants argjje that Plamtlﬁ has unduly delayed m%
bringing this lawsuit. The point is meritless. Unlike Kevin Coopfr, Plaintiff d1 not file his actlon Jjust

eight days before his scheduled execution. Indeed, rather than wat until the las minute, Plaintiff filed

it—fully exhausted—while he still had a viable avenue of relief pgnding, the Ninth Circuit having

granted a motion to expand the certificate of appealability in Plain}iff’s federal l+1beas case.' 7

Plaintiff acknowledges that this Court found that Klevin Cooper ceuld have brought an

Eighth Amendment challenge to California’s lethal injection procyidure years eaflier than he did.
-Cooper V. Rimmer 2004 U.S. Dist. LEXIS 1624 (N.D.Cal. Februaty 6, 2004)'(“C'ooper I’’) Plaintiff
respectfully urges this Court to reconsider its view of the matter. Hirst, this Court, in Cooper v.

Woaadford, No. C 04 436 JF (October 14, 2004) held that Petitionef was required|to exhaust
administrative remedies, which Plaintiff has done. Itis unclear ther Plaintiffl could have done so

to “anticipated action[s].” 15 CCR|

y administrative challeuge before
ard with setting an execution date.
Futﬂnennore, under Fierro v. Terhune, 147 F.3d 1148 (9® Cir. 19 8), a plaintiff lacks

;"Ihe panel requested briefing on the merits and heard oral argumept in Pasadenalon December 28,
004. :
|

4 M_
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3 exeéuﬁon of the mentally retarded because of the developments ovgr 13 years regardinig the national

| > It is arguably no more than a “sense” given how much critical infdrmation is
} 770, information that Defendants have refused to tum over without{p court order.
|~ Plaintiff doubts that Defendants would agree to litigate such clainik over and ov carly in the capital

| claims are not ripe for decision. Cf. Campbell v. Wood, 18 F.3d , 680-81 (9™ Cir. 1994)
| (Washington detpe

| execution method of hanging was not ripe because jlznmate ultimately could choose lethal gas).

f PLAINTIFF’S REPLY BRIEF IN SUPPORT OF MOTIGN FOR TRO AND . |
| PRELIMINARY INJUNCTION ' E

and he is given the opportunity to choose his execution method uflder Californizr Penal Code § 3604(b).
It would not haye made sense for Plaintiff (or Coo er) to bring d}u’s litigation years ago.,
Penal Code § 3604(a) provides in pertinent part that the inmate’s fJeath shall be =k;aused “by an
intravenous injection of a substance or substances in a lethal quanity sufficient to cause death, by
standards established under the direction of the Department of Co ections.” TlJe Department’s

standards, of course, can change 6ver time. Plaintiff’s challenge i being bro‘ugk*t under the June 2003

revision of Procedure 770, which is not made available to death rgw inmates. T makes no sense to
require an inmate to bring suit until he has a sense of how the statdlis going to pyt him to death 2
Because William Bonin, the first man to die by 1 injection, v*as not executed until
February 1996, Plaintiff cquld not have made as strong a showing ibn the merits )['ears ago as he can
today with the data he has gathered from intervening executions. Ideed, this Court in Coaper cited a
number of cases where lethal injection challenges were rejected batause the plaintiff did not present
evidence of problems that had occurred in executions conducted by the state that|sentenced him. As
Dr. Heath states, much of Plaintiff’s evidence was not available at fhe time Cooper was being litigated,
and much of it was unavailable to Plaintiff until just weeks ago. ditionally, given that the Eighth
Amendment inquiry focuses in part on “evolving standards of d cyl.I” Estelld v. Gamble, 429 U.S.
97, 102 (1976), there is no reason to require a condemned man to bfing an Eighth Amendment
challenge as soon as he is sentenced.’® See, e.g., Atkins v. Virginia,|536 U.S. 304 (2002) (reversing

pﬁor holding in Penry v. Lynaugh, 492 U.S. 302 (1989) to hold thaf the Eighth Amendment forbids

itted from Procedure

appeals process, risking an adverse finding in the process. Defendahts would s
endants unsuccessfully argued that Eighth Amendupent habeas ¢ allenge to default




consensus of executing retarded prisoners). Were in inmate to loge such a claim early on, nothing

{f would stop him from bringing it again when his execution loomed in light of infervening changes in

societal attitudes.

Looked at another way, it is inconceivable that thi§ Court would ttify this litigation as
a class action for injunctive relief under Federal Rule of Civil Pr. dure 23(b)(2) with Plaintiff as the
class represéntative. The class would necessarily include inmatesfwho might m#t be executed for 20

h years. Their executions could be conducted under a different pro with diffarent chemicals and in

- P ST Y NI TR

a societal environment that might have evolved in their favor. adverse judgment now almost

ik
L~

certainly would have no preclusive effect. Similarly, had William{Bonin filed an action in the early

Juuh
Junnd

1990s seeking to represent a class that included Plaintiff, the suit ¢puld not have proceeded for the

ook
nN

same reasons. If Plaintiff could not have been bound by an Eightll Amendment class action filed in the

jumk
W

mid-1990s, there is no reason to say he should have pursued such § claim on his }own at that time.

[
=

Defendants evince no concern for the resources of this Court. This Court dismissed

sk
W

16 Kevin Cooper’s claims so that he could exhaust adnumstratlvely laintiff assunh s that since Cooper

still has potentially meritorious DNA claims for substantive relief ending, this Court is not anxious to

18 || have Cooper’s lethal injection case—or hundreds of others—on itgldocket any titne soon. This Court

shouild hold that the timing of this lawsuit does not weigh against the granting eran injunction.

20 B. Plainiff's Fighth Amendment Claim is Propétly Brought in This Proceeding.
2 ' In this Circuit, challenges to a method of execution gre properly considered as section
- 22 |
o ¥ 1983 clmms Fierro v. Gomez 77 F.3d 301, 306 (9"l C1r 1996), op¥nion vacated\on other grounds,
23] : ,
NE 19US. 918 (1996). As this Court recognized in Cooper , it is bfind by the determination in Fierro
25} in the absence of Supreme Court authority to the contrary, which Dibfendants congede is lécldng.
26 f . — Defendants argue that since Plaintiff, taking ﬂle sho ‘approach at the harsh rules
27 . ' : i
281 |
i PLA!NT[FF SRBPLYBRIEFINSUPPOKI‘OFMOTIONFOR'IROAND
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1l against successor petitions require, attempted to preserve an Eiellth Amendme{lt claim that could not
2 jf be supported at the time it was pléaded that the section 1983 actipn is barred. ly)efendants.do not raise
3 || this point with respect to Plaintiff’s First Amendment claim, Defendants are wrong with respect to
4 |l Plaintiff’s Eighth Amendment claim
S Arguing 28 US.C. § 2244(b) only shows why thig|claim is pro rly brought as a section|
6} 1983 action. Section 2244(b) authorizes successor petitions basef on newly discovered evidence bnly
; | if the evidence gqe’s to guilt or innocence. Obviously, that is not §t issue here. &her, 'Judg'e
| o} Armstrdng did not_xule on Plaintiff’s lethal injection claim. In S, art v. Martinez-Villareal, 523 U.S.
10} 637 (1998), the U.S. Supremg Court held that a claim is not barr by 2244(b) Qs successive when_i't
11§ was dismissed without prejudice in the first petition; in the contex}f of section 2255 motions, the
12 Second Circuit held that a ¢laim is not barred as successive when [t was not litigated to conclusion.
13 Ching v. United States, 298 F.3d 174 (2nd Cir. 2002). There is ngfbar to proceeding.
1_4 C. Neither Cooper No Any Of The Cases Cited[Therein Confrol This Case.
| :: Defendants also attempt to nip this case in the bud arguing that this Court and the

18 || Amendment challenges. That is not true. The constitutionality of{"alifornia’s lathal injection

19 § procedure has never been subjected to a full trial on the merits likd Washington’j hanging protocol
208 was. See Campbell v. Wood. 18 F 34 662 (9" Cir. 1994),

21

This Court denied Cooper preliminary relief, and

j that the Ninth Circuit’s affirmance was not a decision on the meri

24|
25| “Appellate review of the grant or denial of prelimingry injunctive telief
R requires consideration of the merits of the underying issue, but it does not
26} decide them. . . . We review for abuse of discretion the district court's
o i decision to grant or deny a preliminary injunction o emporary restraining
’28 < ) |
g PLAINTIFFS REPLY BRIEF IN SUPPORT OF MOTION FOR TRO aND

| PRELIMINARY INJUNCTION _ ' : |

| Ninth Circuit have. previously upheld California’s lethal injection firocedure against Eighth

Ninth Circu_iL affirmed. Cooper v.
Rimmer, 379 F.3d 1029 (9* Cir. 2004) (“Cooper II”). In his conc efice, Judge Frowning emphasized%




order. .. . ‘Our review is limited and deferential.* || | We determine onty
whether ‘the district court employed the appropriatf: legal standasds
governing the issuance of a preliminary injunction | and correctly
apprehended the law with respect to the issues und

- - Our review of the district court's merits decision
will be more rigorous. . . . Neither the district co
read today's decision as more than g preliminary as
merits.” Id. at 1033-34, Browning, J., concuring.

fossment of th

Cooper case.

{ Thus, this Court is not bound by the Ninth Circuit’s decision in the

In Cooper, the Ninth Circuit observed, “We have piE tously uph d the constitutionality

of lethal injection as a method of execution™ in two Arizona cases. Cooper IT at 0334 Bgcahse those

decisions were not reached on comparable recbrds, neither LaGrajd v. Stewart, 133 F.3d 1253, 1265

(Sth Cir. 1998) nor Poland v. Stewart, 117 F.3d 1094, 1104-05 (98 Cir. 1997) dictates the oufcotie

i

| here. In Poland, the inmate had submitted evidence of problems tigat had océune?d in other states, all

of which “involved either problems in finding a suitable vein or vidlent reactions to the drugs.”

| Poland v. Stewart, 117 F.3d at 1105. The Ninth Circuit deemed it dignificant Poland did not
n submit evidence of problems that had occurred using Arizona’s profocol. “We kilow from proceedings

| before this court that there have been several executions in Arizond

it California’s|execution procedure

21 1 does not render inmates unconscious. Further, Poland did not challgnge the use qf pancuronium

han general approval of lethal
gicut and Florida where, in this
lisuch protocols are constitutional.”

¥1 U.S. 835 (2000); Sims v. State,

| ¢ This Court recognized that Poland and LaGrand contain no more
i injection since it distinguished these cases from cases out of Conneq
> § Court’s view, the state courts “held on a fully-developed record ths

i Cooper I at* 9, citing State v. Webb, 252 Conn. 128, cert. denied,
§ 75480.2d 657 (Fla.), cert. denied, 528 U.S. 1183 (%OOO)._
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in light of the evidence. “The eyewitness reports of the execution

1 | of the two kﬁnzona inmates who
2 || have been executed by this method support the finding that the cndemned losqa consciousness within

A 3| seconds, and death occurs with minimal pain within one to two inutes.” LaG%and v. Stewart, 883 F.
4] Supp. 469, 470-71 (D. Ariz. 1995). The Ninth Circuit affirmed. A in Poland, it held that none of the
S [problematic executions involved Arizona. LaGrand v. Stewart, 183 F.3d 1253, 1264-65 (9" Cir.
6 1998). Again, plaintiff's case is different, and, again, LaGrand di} not challéngre the use of
; pancﬁronium brémide to cause death by gsphyxiation as an Eighth Amendment|violation. |
9l None of the state court cases cited by this Court injjthe Cooper cdse are persuasive. The

10 | California Supreme Court opinion in People v. Snow, 30 Cal. 4th i3, cert. denied, 124 S. Ct. 922

on appeal and lacking merit.” Id at 127-28. For the proposmon

because it dealt with a very different factual record. Most of the d

| mfonnatlon Webb also does not control because the facts set out

PLAINTIFF smsmmmmsummosuonoumamo AND
' PRBL[MINARY INJUNCTION

gtem, not a syz

the opinion $uggest that .

|| (2003) is not persuasive. Snow dismissed a lethal injection challd \ge ina sentexilce as “noncognizable

4l evidence of tjhe administration of
| _
#. Again, Plai tiff’s case is different,

The Connecticut opinion in Webb, cited by this Cotlrt, does not dictate the result here

af} error thanCélifomia does.>

| * Plaintiff takes no position on the constitutionality of Connecticut’} lethal injection procedures.

BE
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“[SItate officials conferred with officials of at Ie "i
2 employed lethal injection. The state ultimately selk
for the administration of the agents. Although o
process, which requires that each chemical agent
individually through separate syringes, the task fo|
system because that system minimized the poten ! for proble

associated with the administration of the agents. The manifold lécks the
agents in a particular order and, as a result, elimingtes the risk o inserting
a syringe in an improper sequence. [Corrections mmissioner] atos
also described the type of catheter selected by the ftate, which

designed and intended for delivering fluids sequen}i
State v. Webb, 252 Conn. at 134.(9]

\boe'qax,u..nga

In addition to this safeguard, Connecticut provided for profession oversight at|certain critical stages.

10 || Intravenous lines would be established by “[a] person or persons, properly traian to the satisfaction of

11| a Connecticut licensed and practicing physician[.]” 1bid.. No such requirement appears in California’s

12 Procedure 770. A psychologist “screened department employees yho would pa:#ticipate in the

procedure[.}]” Jd_ at 133. Again, no such safeguard appears in Profedure 770, The Court in Webb

14 :

v relied on the tramning standards and the use of the manifold system rejecting the defendant’s
15 . ,
16 argument that the procedure entailed serious risks of malfunctioning. 7d at 142-44. Thus, Webb

17 || cannot be used to defend Procedufe 770.

18 . Plaintiff here has made a much stronger showing thgn the defendaLt in Webb.

19 | Connecticut apparently had not conducted any executions under it protocol at tlT time it decided

pf troubling data from other

Webb. Id. at 131-33, Notably absent from Webb is any discussion
‘ . ‘ protocol. Th?s, 'W_ebb spoke of
fftext. Further, Webb, like Cooper.
Poland and LaGrand,v did ﬁot consider whether asphyxiation causeg by the admin tratioﬁ of

ebb does not control.

| pancuronium bromide is in itself an Eighth Amendment violation,

lsnt would be interesting to discover whether or not Connecticut confprred with Califomia officials

| before deciding to use the manifold process rather l;lylan syringes.

|
- |
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1
2 || decided on February 16, 2000; the lethal injection law had only gf

3 || Sims, 754 So.2d at 664. Thus, as in Webb, Florida had not yet cogjducted any executions using the

41 tethal injection procedure that the State Supreme Court upheld.

Califomnia.
6 ' . . . .
Apart from its reliance on questionable authority,
7
3 Ninth Circuit in the Cooper case are distinguishable for other reasq
g || administering the paralyzing neurotoxin pancuronium bromide (P |
10 -Nor has Plaintiff met his burden of showing that ¢ I
. inhumane and unnecessary. According to Defenda I
11 principal purpose of Pavulon is to stop an inmate's i
not articulated a compelling argument that this is .:
12 interest in the context of an execution.” Cooper I af
13 Plaintiff has articulated a compelling argument here: that causing
14 _ '
_ || cruel and unusual punishment under the authority of Campbell v.
15 ‘ '

16 A (9" Cir. 1994) and Fierro v, Gomez, 77 F.3d 301, 308 (9™

17
18

grounds, 519 U S. 918 (1996). This constitutional concern trumps

in stopping the condemned man’s breathing. Defendants do not arg

19 Kevin Cooper did not make this legal argument, eithir in his comp*aint or motion

20 papers. Addiﬁonally, Cooper’é papefs focused only on the iog ﬁo ithe Bonin exl utién and the
21 . ‘double dase of pancuronitjm bromide; he did nof focus on how the ,|,; a on the lo  strongly suggest
:: - { that the inniam ‘were conscious throughout the procedure. Thus, pl ' ntiff has maqe a much stronger
é 4 showing, factually and legally, ﬂlan.Cooper did, and this Court shoulld judge his c&se'accordingly.
-25 1 : The Ninth Circuit made several observations in Coo r that d§ not Yvithstand scrutiny.
26 Citing Campbell, the Court stated that “{t]he risk of accident cannot | id need not bie eliminated from .
27 } . _ |

Y - | 8 EQ

| PLAINTIFF’S REPLY BRIEF IN SUPPORT OF MOTION FOR TRO AND

ARY INJUNCTION

Sims v. State of Florida, 754 S0.2d 657 (F1a.2000)also is not pefsuasive. Sims was

e decisions o} this Court and the

ns. In discus%ing_the propriety of

Cir. 1994

e into effect on January 14, 2000, -

ain, that is net the case in

ulon), this Court ruled:
e use of Pavulon is

and their experts, a
reathing. Plaintiff has

a legitimate state
*9

eath by asphyxiation is in itself

pod, 18 F.3d 662, 684, 687 & n.17

D, bpinion vadated on other

ny theoretical

interest the state has

e to the contrary.
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~the inherent reliability—and constitutionality-—of the procedure

| lingering death" vwlate the Eighth Amendment . . . and when anal
execution, it is appropriate to focus on the objective evidence of th

| *6, citations omitted. Broadly stated, there can be no nanonal cons NSUS on tortuﬁ €.

. e
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|

the execution process in order to survive constitutional revier. “ dpoper II #t 101;3. Washihgton had

conducted one apparently “successful” hanging under the challengt protocol at hle time Campbeil

was decided. Campbell v. Wood, 18 F.3d at 635. Connecticut hadlnot conductec# any lethal injection'_s

under its protocol at the time its subreme coﬁrt observed in Webb that fhe risk of Lwcident cannot be

eliminated, nior had Florida when Sims held that the risks to the co % demned were;minimal. Platitudes
1

about the risk of accident are appropnate to the essentially facial cjallenges pres nted by these cases,

but théy are not appropriate in the face of the high percentage of “gccidents” that have been

documented in California. When the number of “accidents” reach lhe level tha,t it has in California,

by 37 of the 38 states with the death penalty, objectively indicating]a national consensus ” Cooper I a!;

st be called into question.

The Ninth Circuit observed in Cooper that “{e]xecufion by lethal jection is now used
1033. This obligation conflicts with Campbell, where the Ninth C uitv_refused to condemn hanging as
a method of execution because most states had discontinued it. “Tle number of S using hanging is
evidence of public perception, but sheds no light on the actual pai ! that may or y not attend the
practice. We cannot conclude that judicial hanging is incompatible th evolving| staxidards of decency
simply because fev? states continue the practice.” Campbell v. Wodd, 18 F.3d at 82. It follows that
the nationwide adoption of some form of lethal injection process ddes not prove t#at California’s

procedure Is constitutional. "As this Court correctly recogmzed “Pynishments mﬂolvmg “torture or a

Fing a pa.rucu#ar method of

e pain mvolve;i[ I’” Cooper I'at

aky Relief,

Defendants” argument that Plaintiff has not cast doulit on the reliability of the lethal

D. lain(lﬂ"s Evidence Entitles Him to Prelimin

-
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injection process lacks merit. Pléintiff has shown that the logs frgm seyeral executions in California,
most notably those of William Bonin, Manuel Babbit, Jaturun Sirfpongs, and Sttﬁephenb Wayne
Anderson, suggest that the condemned men were not properly sedpted prior to bping injected with
potassium chloride and that they likely suffered an excruciatingly [painful deathg Plaintiff has also
come forward with information contained in toxicology. and auto reports froxix prisoners executed
by lethal injection in other states, which shows that there is a si cant likelihoi that Mr. Beardslee
will be conscious during his 'execution and experience tremendo pain as a resuft.

C'iting Reid v. Johnson, 333 F. Supp. 2d 543 (D.V 2@4), Defendants argue that the
toxicology reports are not probative without more information abofit when and how they were
conducted. This is retﬁarkable given that it was their expert in Cogper, Dr. Dershwitz, who first
suggested, without elaboration, that thiopental levels in blood werd|relevant. ‘

“From my pharmacokinetic analysis I have generatgyl a graph, attached as
Exhibit B. This pharinacokinetic graph shows the cncentration jF
thiopental in the blood in an average man as a functjpn of time . . | From
my pharmacodynamic analysis, I have generated a h, attached|as
Exhibit C. This pharmacodynamic graph shows theiprobability that an
average man will be conscious as a function of the ood concentration of
thiopental. In other words, the graph shows the likeffhood of
consciousness in the presence of varying blood condgntrations of |
thiopental.” (Exhibit R-3, Dershwitz Declaration fr Cooper) |

Defendants conveniently ignore that when Dr. Dershwitz was inforfed of Kentu <y inmate Edward

Harper’s thiopental levels as revéaled in his post-nortem toxicolo repoﬁs, he called this evidence

“potentially troubling,” noting that “the blood level should be a lot ’ghe;[.-]” mg/ﬂ (Exhibit Q-3, “On

|
|

|- Death Row, a Battle over the Fatal Cocktail”, by Adam Liptak, NEW YORK 5, August 16,

’ 2004), Presumably, if Defendants and Dr. Dershwitz had something to say about the methodology of

analyzing ﬁlidpental levels, he would have said it in Cooper, and helfvould say it here.

. 10 gﬂ
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| California executions.

Defendants ignore that the Kentucky data in the Huper case, wl?ch Dr. Dershwitz
found troubling, shows the levels in blood drawn from three diffafent parts of the body. (Exh. F-2, F-
12-14, Kentucky logs.) The North Carolina documents show wh day ﬂle bload was collected. (Exh.
H-2, 4, SA, 7, North Carolina Toxicology Reports.) The Arizona documents ShF “troubling” cases
where the blood was drawn right aﬁ:er the execution (Exh. U- 14, 36 (Brewer execution)) and the
morning after the execution (Exh. U-19, 88 (Ceja execution)). Adk itionally, in Tnany of the Anzona

reports, the DOCTORS performmg the toxicology screens from edTox state:

“Pentobarbital
concentrations® as high as 50 ‘mg/ml may be required to induce thy apeutic coml, apparently .
suggesting concem that the blood levels were too low (Exh. U-4//18, 19, 22-Asizona Reports.)
It is noteworthy that Arizona, apparently, uses the SAME amount pf thiopental—-5 grams—as
Califomia, yet, in numeroﬁs cases, little if any thiopental was detefted in the blopd. (Exhs. U4, 14,
16, 18, 19, 22, Arizona Toxicology Reports.)
Defendants also ignore the essence of Plaintiff’s complaint: the complete lack of
safeguards to ensure that the procedure functions as intended and. -| e lack of assurances that
appropriately trained and screened people are conducting the exec lion< Given the testimony in Webb

about physician-supervised training and psychologically screened { ersonnel, thege are clearly areas

that cry out for further i inquiry, particularly in llght of the docume ed history of problems in

asking her to provide Plaintiff's counsel with this information aboufl the process. The Attomey

General, however, has taken the position that nothing related to the pXecution progess is discoverable, -

¥ The reports state that thiopental metabolizes to pentobarbifal. ’

! é@
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. -
1 and nothing wodld be produced Without a court order, Plainﬁff Riterates that 4e has more than made
2 Il his case for an injunction. However, Defendants should not be alfowed to argug that there are holes in
¢ 3 || Plaintiff’s proof when Defendants have taken such pains to shield the paxticulaqs of the lethal injection
4 process from public scrutiny. The motion should be granted. ’
S
o | 6 IL
‘7 The omissions in defendants opposing papers are f 1gmﬁcant DLfendants do not apply
° B : the test set out in Turner v. Saffley, 482 U S. 78 (1987), and they do not apply tlie test for a preliminary
10 injunction except to imply that they will be prejudiced if they canflot execute Plaintiff sooner rather
11 || than later. Defendants do not contend that under Procedure 770, g curohium bromide is the agent
® 12 || that causes deaﬂl or that administering it has any legitimate penolggical interest| Such an argument
13 I would fail given that this Circuit deems causing death by asphyxidtion to bev crug! and unusual
14 pumshment another proposition defendants do not dlspute Defenfiants do not contest the linkage
® 1_5 between the First Amendment, Eighth Amendment and the develo ment of exectition pdlicy in general
:: that underlay the decisions‘ in California First Amendment Coaliti -; v. Woodford, 2000 U S. .Dist.
18 LEXIS 22189 (N.D. Cal. July 26, 2000) and California First Ameniment Coalition v. Woodford, 299
i 19 F.3d 868 (9™ Cir. 2002) (collectively,“the First Amendment Coalz pn case”). Finally, defendants do
20 | not dxspute the ﬁndmg from the First Amendment Coalition case thih thelr execution pohcles are
_21‘ | motivated by a desire to oonoeal the reality of the process from the| ubhc in order to stifle debate.
° 22_ i’ Rathet than engage seriously with this claim, defen ts advance #wo meritless
| z | propositions. First, Defendants demean the notion that the First A endmen't tighj of a man about to
Py 25 | be executéd"deserve respect, calling thi; claim “make weight.” (Ogp. at 7.) Seco‘ d, consistent with
.26 i
° ‘ : ; | 12 S | | 2
- mA;YR%n?gnmgmsummmmﬂonmamOAm | 6 %9
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3 || communicate or complain about, because the anesthetizing procedpire, most of which remains shroudedt

|
44 in mystery, will go off without a hitch. Neither of Defendants’ cofjtentions has therit.
This Court and the Ninth Circuit have given due copsideration to [First Amendment
| claims brought prior to execution. Shortly before Darrell Rich wag executed, he filed an action
| challenging the prison’s refusal to provide him with a sweat lodgefto conduct a purification ritual prior
® o 9 to his execution, a ritual considered essential to his Native Americgn beliefs. Ri¢ch v. Woodford, 210
10 || F.3d 961, 963 (9" Cir. 2000) (Reinhardt, J., dissenting from denialljof rehearing ¢n banc). He lost.
- 11 j However, he did not lose because the idea of a First Amendment cfaim by a man|about to be executed
® _12 is silly. Rather, the district court deﬁied Rich’s claim by applying fhe Tumer factors in light of the
state’s alleged security concerns. Id. at 9631

. Of course, while the courts may have taken Rich’s ¢iaim seriously, defendants did not.
® 15 '

17 “In its brief to this court, however, the state exhibitdd a bizarre attitude
toward the subject of religion in general and NativelfAmericans' beliefs in
18 particular. The Califomia Attomey General's officeargued that the
e - religious beliefs the condemned man adhered to weife “incapable qf either
19 proof or refutation," and "secular authorities, such 4 the prison Warden,
: : cannot be required, on faith, to accept risks to priso security and the
20§ personal safety of others, in order to satisfy these kifids of belief* Id. at

22 § !' The dissonting Ninth Circuit judges in the Rich case pointed outlhat defendants had fabricated the

= || 8lleged security concems that the district court relied-on. ‘Id: at 963-64 (noting “transparent weakness
23 | of the state’s purported concerns and summarizing evidence showr|to be false); id. at 965 (Kozinski,

| J., dissenting from denial of rehearing en banc) (stating that constiffitional rights of prisoner who
24 “amply deserved to die” should be respected “where doing so will fot impair seripus governmental
~ \ interests[, | "noting that state had made “no credible showing that itdinterests would be impaired” and
25 § opining that “the arguments contrived by the Attomney General to dpfeat Rich's request cast doubt on
| the professional candor of the lawyers who presented them;” id. at §65-66 (Wardlaw, J., dissenting

26 §l from denial of rehearing en barnc) (expressing concern “as to the S : e’s representations to the Court™
,~ ]| and stating that the Court “should be able to apply the "reasonabless” analysis tequired by Turner . .
27 {1 . with confidence in the information we have beett i)?fovided . |
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96263, footnotes omitted, emphasis in original.

{| The same dismissive attitude is on display here. It should not dist

| factual and legal issues square on. ‘

O % UL R W N e

ot ek
-

such an occurrence as an “accident,” rather than an Eighth Amen

-
N.

Plaintiff has a First Amendment right to communicate about what § appened.‘ P

ot
W

|t articulated in the First Amendment Coalition case, he has the righ

ek
F =S

: experience that would help the legislative and executive decision ik
15§

20 i under Turner for ﬂns Court to grant permanent relief, not just prel ary relief,
21 e admmlstratwn of pancuronium bromxde 1) that Plaintiff has a F‘ ; Amendment
22 §

-information about his execution expezience, 2) that the prevention

bromide is not content neutral, 3) that administering pancﬁronium

f penologlcal goal, 4) that Plamuﬂ’ has no altemative means of exer¢fsing his righ

| pancuromum bromide will have no impact on the insﬁtution, and 6

14
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act this Cour from confronting the

ium bromidé cannot and will not
joed, be rendex{ed unconscious by the
endment context, however, the

b not rule out the possibility that the
cious, and that he would
Defendants would characterize

ment violation. Whatever itis,

o impart infopmation about his

is issue. Defendants’ position
ghation in order to stifle debate.

In their papers, Defendants have expressly or impligdly conceded tvetything necessary
nght to communicate
bf speech effested by pancuronium

omide serves no legitimate

that availablg altematives to the

, 5) that eliminating

uant to the policies

the




L
1 impermissible goal of denying Plaintiff his First Amendment 5 ghits are not at issue.
'2- Having expressly or impliedly conceded every pr g of Turner,|defendants have
® ﬁ
3 i conceded probable success on the merits. Defendants do not dis aI e that Plainfiff will suffer
4 irreparable harm or that, in light of the First Amendment Coadlitiog case, the rigbt to be vindicated
S Lq serves the public interest. To the extent they argue anything, it isjonly that vin "cating Plaintiff’s
o
rights will delay (not prevent) his execution. Any delay is their f | t. Defendants would not now be
7
8 litigating a First Amendment claim in federal court if they had gr. | ted Plaintiffs request
Py ¢ || administratively. Their failure to do so in light of their abundant Roncessions sl*ould convinge this
10 §j Court that pancuronium bromide is administered for an improper purpose. The balance of hardships
. ' |
11 § cleardy favors plaintiff. The request for an injunction should be gfanted. |
® 12 |
i3 HI. CONCLUSION
_ i For the foregoing reasons, Plaintiff’s motion for preliminaty relief should be granted.
14
DATED: December 30, 2004
1S3
® Respectfully gubmitted:
16§
17§
18} s/Steven S. Lybliner
® 19} Steven S. Luljliner
T Attorney for Ponald Beardslee
20}
- n|
¢ 22|
24 _
® 25 |
26 §
27§
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